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are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

7 CFR Parts 800 and 801

RIN 0580-AA95

Official Fees and Tolerances for Barley
Protein Testing

AGENCY: Grain Inspection, Packers and
Stockyards Administration, USDA.
ACTION: Final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that previously extended the official
inspection program to include testing of
barley protein using near-infrared
spectroscopy analyzers that were
previously approved for different grains,
established in the fee schedule a generic
fee for all near-infrared measurements
(NIR) and nuclear magnetic resonance
(NMR) analyses, which is identical to
existing fees. Also, we amended the
regulations under the United States
Grain Standards Act (USGSA) to
establish performance tolerances for
protein analyzers used to predict the
percentage of protein in barley.

DATES: Effective: June 15, 2007.

FOR FURTHER INFORMATION CONTACT: John
C. Giler, Acting Director, Field
Management Division, at his e-mail
address: John.C.Giler@usda.gov or
telephone him at (202) 720-0228.
SUPPLEMENTARY INFORMATION:

Background

On November 4, 2004, GIPSA issued
a Federal Register notice (69 FR 64269—
64270), announcing an intent to
implement barley protein measurement
as official criteria under the United
States Grain Standards Act (USGSA)
effective July 1, 2005. The Federal
Register notice is available on the
GIPSA Web site at http://
www.gipsa.usda.gov.

On November 8, 2006, GIPSA issued
a Federal Register interim rule (71 FR
65371-65373) seeking comments on
GIPSA’s intention to extend its official
inspection program to include testing of
Barley protein and to establish a fee for
such testing. There were no comments
received on this request.

This provides the barley industry
with accurate results for protein that the
market can rely on to negotiate price,
value, and premium.

Fees

GIPSA collects fees for providing
official testing services to cover, as
nearly as practicable, GIPSA’s costs for
performing the service, including
related administrative and supervisory
costs. Testing procedures and time
necessary to determine protein in barley
using the approved near-infrared
transmittance (NIRT) analyzers are the
same as those required for NIRT wheat
protein; soybean oil and protein; and
corn oil, protein, and starch
determinations. Accordingly, the fee to
test barley is the same as for tests for the
above cited commodities. The fee is
$2.25 per test when the service is
performed at an applicant’s facility in
an onsite FGIS laboratory, and for
services performed at a location other
than an applicant’s facility in an FGIS
laboratory the fees will be $10.00 per
test for an original inspection service
and $17.70 per test for an appeal
inspection service.

Further, since the fees for near-
infrared (NIR) analysis are the same as
the fees for nuclear magnetic resonance
(NMR) analysis, these fees are included
in a generic NIR and NMR analysis fee.
This should simplify the fee schedule
and will not require a regulatory fee
change when new NIR and NMR
analysis are available for other grain
products. Specifically, in 7 CFR 800.71,
in tables 1 and 2, we will add a single
new fee for “NIR and NMR analysis
(protein, oil, starch, etc.)” to replace the
individual fees currently listed for the
following 4 categories: (1) Corn oil,
protein, and starch (one of any
combination), (2) soybean protein and
oil (one or both), (3) wheat protein (per
test), and (4) sunflower (per test). We
renumbered the remaining fees listed in
table 1, section 2 and table 2, sections
1 and 2. We are not making any other
changes to the remaining fee amounts or
categories at this time.

Tolerances

We run standard reference samples
through the equipment to evaluate the
accuracy of the equipment; for barley,
the standard reference samples sets
typically weigh between 650 and 750
grams. Due to the natural variation in
individual kernels of barley and other
sources of variability, each time we test
the barley the testing equipment is
likely to produce slightly different
results. Therefore, we determine the
allowable amount of differences
between the test results from the
standard reference sample and the
expected outcome. We refer to this
amount as the tolerance, which is the
variation we allow for the equipment to
produce accurate results.

We determined that, based upon the
performance of the instruments and
calibration, the maintenance tolerance
will be £0.20 percent mean deviation
from the national standard NIRS
instruments for the NIRS analyzers used
in performing official inspections. We
determined that this level of accuracy
will provide reliable testing procedures
and accurate results to meet prospective
official customer needs and that the
market can rely on to negotiate price,
value, and premium. We will apply this
tolerance according to testing
instructions found in the GIPSA Near-
Infrared Transmittance (NIRT)
Handbook.

We are adding this tolerance as a new
paragraph (b)(4) in 7 CFR 801.7.
Previously, 7 CFR 801.7(b) only
included tolerances for (1) NIRS wheat
protein analyzers, (2) NIRS soybean oil
and protein analyzers, and (3) NIRS
corn oil, protein, and starch analyzers.
As with other commodities for which
NIRS analyzers are used, we will use the
chemical reference protein
determinations to reference and
calibrate official NIRS instruments in
accordance with the Combustion
Method, AOAC International Method
992.23, which we previously
incorporated by reference into 7 CFR
801.7(b). No change to the incorporation
is required for barley protein testing.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).
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The Administrator of GIPSA has
determined that this rule will not have
a significant impact on a substantial
number of small entities as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.).

Currently, near-infrared spectroscopy
analyzers are being used to determine
wheat protein; soybean oil and protein;
and corn oil, protein, and starch in both
domestic and export markets. This rule
establishes tolerances to expand the use
of currently approved near-infrared
spectroscopy analyzers to test barley
protein and establishes a generic fee for
all NIR and NMR testing that is identical
to current fees. Testing for barley
protein is included in this fee. There are
58 official agencies (46 private entities,
12 States) that are designated and/or
delegated by GIPSA to perform official
grain inspection services. Most of the
agencies could be considered small
entities under Small Business
Administration criteria.

The extent to which these agencies
will choose to provide this service is
difficult to quantify because GIPSA is
offering this service on a request basis,
and locations where service is requested
infrequently may make arrangements
with neighboring agencies to provide
the service (7 CFR 800.196(g)(1)). GIPSA
believes that offering this service would
have a beneficial effect on those
agencies electing to provide the service.

For the 2006/2007 Market Year (June
to May), USDA’s Economic Research
Service estimated the U.S. Barley
Supply to be 303,000,000 bushels.
Between June 2006 and September 2006
(the months for which we have data),
20,010,000 bushels of barley were tested
for protein. Ten of the 58 official
agencies, performed barley protein tests
in the first 11 months of fiscal year
2006. There were 5,176 barley protein
tests performed; of those 2,624 were
tests performed for trucks and rail cars,
2,546 were tests performed on
submitted samples, and 6 were
performed locally, such as within a
grain elevator.

According to USDA’s National
Agricultural Statistics Service, there are
24,747 farms (producers) in the barley
for grain category. We do not have
estimates for the number of grain
handlers, exporters, and feedlot
operators that may be involved in
submitting barley for protein testing. In
general, many producers, grain
handlers, exporters, and feedlot
operators may be considered small
entities under Small Business
Administration criteria. Further, grain
handlers and exporters often use testing
results to determine value and
premiums. The extent to which these

entities will request the official barley
protein or the impact of offering this
service is difficult to quantify. GIPSA
believes that barley producers, feedlot
operators, grain handlers, and exporters
will rely on the official system to
provide reliable testing procedures and
accurate results that the market can rely
on to negotiate price, value, and
premiums.

Fees currently are charged for NIR
testing. The fees charged by GIPSA are
$2.25 per test when the service is
performed at an applicant’s facility in
an onsite FGIS laboratory, and when an
inspection service is performed at a
location other than an applicant’s
facility in an FGIS laboratory the fees
are $10.00 per test for an original
inspection service and $17.70 for an
appeal inspection service. The generic
fee is the same as fees charged for
current individual tests and their impact
on applicants for services will vary
depending upon usage since these tests
are on a request basis.

Executive Order 12988

Executive Order 12988, Civil Justice
Reform, instructs each executive agency
to adhere to certain requirements in the
development of new and revised
regulations in order to avoid unduly
burdening the court system. This final
rule has been reviewed under this
Executive Order. This final rule is not
intended to have a retroactive effect.
The United States Grain Standards Act
provides in Section 87g that no State or
subdivision may require or impose any
requirements or restrictions concerning
the inspection, weighing, or description
of grain under the Act. Otherwise, this
final rule will not preempt any State or
local laws, regulations, or policies
unless they present irreconcilable
conflict with this rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this
interim rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, the
recordkeeping and reporting burden
imposed by parts 800 and 801 were
previously approved by OMB under
control number 0580-0013 and will not
be affected by this rule.

GIPSA is committed to compliance
with the Government Paperwork
Elimination Act, which requires
Government agencies, in general, to
provide the public the option of
submitting information or transacting
business electronically to the maximum
extent possible.

List of Subjects
7 CFR Part 800

Administrative practice and
procedure, Conflict of interests, Exports,
Freedom of information, Grains,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements.

7 CFR Part 801
Exports, Grains, Scientific equipment.

m For the reasons set out in the
preamble, we are amending 7 CFR parts
800 and 801 as follows:

Authority: 7 U.S.C. 71—87k.
PART 800—GENERAL REGULATIONS

m The interim final rule amending 7
CFR parts 800 and 801, which was
published in the November 8, 2006,
Federal Register at 71 FR 65371-65373,
is adopted as a final rule, without
change.

James E. Link,

Administrator, Grain Inspection, Packers and
Stockyards Administration.

[FR Doc. E7-9388 Filed 5-15-07; 8:45 am]|
BILLING CODE 3410-KD-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 11 and 25
RIN 3150-AH99

Access Authorization Fees

AGENCY: Nuclear Regulatory
Commission.

ACTION: Final rule.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending the
agency access authorization fees
charged to licensees for work performed
under the Material Access
Authorization Program (MAAP) and the
Information Access Authority Program
(IAAP). The amended cost is due to an
increase of the review time for each
application for access authorization.
The formula for calculating fees remains
the same as based on current Office of
Personnel Management (OPM) billing
rates for personnel background
investigations. The formula is designed
to recover the full cost of processing a
request for access authorization from the
licensee. The use of the fee assessment
formula tied to current OPM billing
rates eliminates the need for the NRC to
update its access authorization fee
schedules through regular rulemakings.

DATES: The effective date of the final
rule is June 15, 2007.
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FOR FURTHER INFORMATION CONTACT:
Emily Banks, Office of Administration,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 415-0320, e-mail erb@nrc.gov.

SUPPLEMENTARY INFORMATION:
Background

Certain individuals employed by
licensees or contractors of the NRC are
assigned duties which require access to
special nuclear material (plutonium,
uranium-233, and uranium enriched in
the isotopes uranium-233 or uranium-
235) or to restricted data or national
security information. Individuals who
require access to this material or
information must obtain an access
authorization from the NRC. When a
licensee requests access authorization
for an employee or a contractor, the
NRC initiates a background
investigation of the individual seeking
access authorization. Based on the
results of that investigation, the NRC
will determine whether permitting the
individual access to special nuclear
material, restricted data, or national
security information would create a
security risk.

OPM conducts the required access
authorization background investigations
for the NRC and sets the rates charged
for these investigations. The combined
cost of the OPM background
investigation and any related NRC
processing activities are recovered from
the licensee through an access
authorization fee assessed by the NRC.
It is the NRC’s practice to publish the
fee schedule for special nuclear material
access authorization in 10 CFR
11.15(e)(1) and the corresponding fee
schedule for restricted data and national

security information access
authorization in Appendix A to 10 CFR
part 25. Both schedules are based on
rates charged by OPM for conducting
the required background investigations.

Discussion

This final rule amends §§ 11.15(e) and
25.17(f), and Appendix A to part 25 by
modifying the fee charged to licensees
for work performed under the MAAP
and IAAP from 11.6 percent of the OPM
billing rates to 31.7 percent. This
modification will ensure that the NRC’s
administrative costs are fully recovered
through access authorization fees
charged to licensees.

This final rule will continue to allow
licensees to calculate the NRC fee for
any given application by reference to
the current OPM billing schedule for
personnel investigation services.
Investigations Reimbursable Billing
Rates for personnel background checks
are published by OPM’s Investigations
Service in a Federal Investigation Notice
(FIN). The current OPM billing rates
were published as FIN 06—08 on
September 11, 2006, and became
effective on October 1, 2006. FIN 06—08
is available on OPM’s Investigations
Service Web site at http://
www.opm.gov/extra/investigate/
fins.htm. NRC licensees can also obtain
the current OPM investigations rate
schedule from the Personnel Security
Branch of the NRC’s Division of
Facilities and Security by contacting the
individual named under the FOR
FURTHER INFORMATION CONTACT heading.

The amendments specify the NRC’s
access authorization fee for any given
request as the sum of the current OPM
billing rate for the required
investigation, and the NRC’s in-house

processing fee. As noted previously, the
OPM billing rate is pulled directly from
the current OPM fee schedule for
investigations. The tables in

§ 11.15(e)(2) and Appendix A to part 25
cross-reference each type of NRC access
authorization request to the appropriate
investigation service listed in OPM’s fee
schedule. The NRC’s in-house
processing fee is 31.7 percent of the
relevant OPM rate. The in-house
processing fee of 31.7 percent is based
on a recent NRC audit of actual in-house
costs incurred in processing licensee
applications for access authorization.
This fixed percentage of the OPM rate,
when added to the base OPM
investigations charge, yields the total
access authorization fee assessed by the
NRC {OPM rate + [(OPM rate x 31.7%),
rounded to the nearest dollar] = NRC
access authorization fee}.

For example, a licensee seeking a
special nuclear material “NRC-U”
access authorization requiring a single
scope background investigation is
directed by the table in § 11.15(e)(2) to
calculate the application fee based on
the OPM billing rate for a “Code C”
Single Scope Background Investigation
(SSBI). According to the current OPM
investigations fee schedule (FIN 06-08),
OPM charges $3,550 for a “Code C”
SSBI. The table instructs the licensee to
calculate the NRC processing fee by
multiplying $3,550 by 31.7 percent,
which equals $1,125.35. The licensee
then rounds the NRC processing fee to
the nearest dollar, or $1,125, and adds
that amount to the OPM investigations
fee of $3,550 to determine the total
assessed material access authorization
fee: $4,675. The following table
illustrates the calculation process:

Current OPM

Plus NRC application processing fee

Equals total NRC
access authoriza-

billing rate for

SSBI-C OPM rate

x31.7% =

NRC fee (rounded to nearest $)

tion fee for NRC-U
application

$3,550 $3,550

x 31.7%

= $1,125.35 (rounded to $1,125)

= $4,675

Licensees applying for restricted data
or national security information access
authorization follow a similar
procedure. The table in Appendix A to
part 25 cross-references each type of

” or “L” access authorization to the
corresponding OPM investigation type.
The OPM billing rate for the type of
investigation referenced is determined
by consulting the current OPM schedule
of billing rates. This rate is then plugged
into the fee assessment formula {OPM
rate + [(OPM rate x 31.7%), rounded to
the nearest dollar] = NRC access
authorization fee}, illustrated

previously, to calculate the correct NRC
access authorization fee for the type of
application submitted.

Section-by-Section Analysis
Section 11.15(e)

Section 11.15(e)(1) describes how the
OPM bills the NRC for the cost of each
background investigation of a given type
and provides the formula used in
calculating the material access
authorization fee. The percentage of the
OPM billing rates in this formula is
being changed from 11.6% of the OPM
billing rate to 31.7% of that rate. This

section also explains how to access the
OPM billing schedule and specifies that
any changes to the NRC’s access
authorization fees will be applicable to
each access authorization request
received on or after the effective date of
OPM’s most recently published billing
schedule.

Section 11.15(e)(2) directs licensees to
remit the appropriate access
authorization fee with each application
submitted, in accordance with the table
presented in that section. The table
cross-references each type of NRC
material access authorization request to
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a type of investigation in the current
OPM fee schedule, and directs licensees
to calculate the application fee
according to the stated formula {OPM
rate + [(OPM rate x 31.7%), rounded to
the nearest dollar] = NRC access
authorization feel.

Section 11.15(e)(3) indicates that
applications for individuals that have a
current access authorization from
another Federal agency may be
processed expeditiously at no cost to the
licensee.

Section 25.17(f)

Section 25.17(f)(1) describes how the
OPM bills the NRC for the cost of each
background investigation and provides
the formula used in calculating national
security information and restricted data
access authorization fees. This section
also explains how to access the OPM
billing schedule and specifies that any
changes to the NRC access authorization
fees will be applicable to each access
authorization request received on or
after the effective date of OPM’s most
recently published billing schedule.

Section 25.17(f)(2) directs licensees to
remit the appropriate national security
information or restricted data access
authorization fee with each application
submitted. Applicants are instructed to
calculate the appropriate fee by using
the stated formula {OPM rate + [(OPM
rate X 31.7%), rounded to the nearest
dollar] = NRC access authorization fee}
with reference to the table in appendix
A to part 25.

Section 25.17(f)(3) indicates that
applications for individuals that have a
current access authorization from
another Federal agency may be
processed expeditiously at no cost to the
licensee.

Appendix A to Part 25

The revised table in Appendix A to
part 25 cross-references each type of
NRC “Q” or “L” access authorization
request to a type of investigation in the
current OPM fee schedule, and directs
licensees to calculate the application fee
according to the stated formula.

Because this final rule deals solely
with agency practice and procedure, the
notice and comment provisions of the
Administrative Procedure Act do not
apply under 5 U.S.C. 553(b)(A). The
final rule is effective 30 days after its
publication in the Federal Register.

Voluntary Consensus Standards

The National Technology Transfer
and Advancement Act of 1995, Public
Law 104-113, requires agencies to use
technical standards developed or
adopted by voluntary consensus
standards bodies unless the use of such

a standard is inconsistent with
applicable law or is otherwise
impractical. This final rule amends the
formula for calculating the NRC access
authorization fee charged to licensees
for work performed under MAAP and
IAAP from 11.6 percent of the OPM
billing rate for an investigation of a
given type to 31.7 percent.

This action is administrative in nature
and does not involve the establishment
or application of a technical standard
containing generally applicable
requirements.

Environmental Impact: Categorical
Exclusion

The NRC has determined that this
final rule is the type of action described
in categorical exclusions 10 CFR
51.22(c)(1) and (2). Therefore, neither an
environmental impact statement nor an
environmental assessment has been
prepared for this final rule.

Paperwork Reduction Act Statement

This final rule does not contain new
or amended information collection
requirements subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing requirements were
approved by the Office of Management
and Budget (OMB), approval numbers
3150-0046 and 3150-0062.

Public Protection Notification

If a means used to impose an
information collection does not display
a currently valid OMB control number,
the NRC may not conduct or sponsor,
and a person is not required to respond
to the information collection.

Regulatory Analysis

A regulatory analysis has not been
prepared for this final rulemaking. This
final rule ensures that the NRC recovers
the full cost of application processing
from licensees submitting access
authorization requests. The formula
method for calculating these fees
continues to provide a more efficient
and effective mechanism for updating
NRC access authorization fees in
response to changes in the underlying
OPM rate schedule for required
personnel background investigations.
These amendments are administrative
in nature and will neither impose new
nor relax existing safety requirements
and, thus, do not call for the sort of
safety/cost analysis described in the
agency’s regulatory analysis guidelines
in NUREG/BR-0058.

Backfit Analysis

The NRC has determined that the
backfit rule does not apply to this final
rule and a backfit analysis is not

required because these amendments do
not involve any provisions that would
impose backfits as defined in 10 CFR
Chapter L.

Congressional Review Act

In accordance with the Congressional
Review Act, the NRC has determined
that this action is not a major rule and
has verified this determination with the
Office of Information and Regulatory
Affairs of OMB.

List of Subjects

10 CFR Part 11

Hazardous materials—transportation,
Investigations, Nuclear materials,
Reporting and recordkeeping
requirements, Security measures,
Special nuclear material.

10 CFR Part 25

Classified information, Criminal
penalties, Investigations, Reporting and
recordkeeping requirements, Security
measures.

m For the reasons set forth in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to 10 CFR parts 11 and 25.

PART 11—CRITERIA AND
PROCEDURES FOR DETERMINING
ELIGIBILITY FOR ACCESS TO OR
CONTROL OVER SPECIAL NUCLEAR
MATERIAL

m 1. The authority citation for part 11
continues to read as follows:

Authority: Sec. 161, 68 Stat. 948, as
amended (42 U.S.C. 2201); sec. 201, 88 Stat.
1242, as amended (42 U.S.C. 5841); sec. 1704,
112 Stat. 2750 (44 U.S.C. 3504 note).

Section 11.15(e) also issued under sec. 501,
85 Stat. 290 (31 U.S.C. 9701).

m 2.In § 11.15, paragraph (e) is revised
to read as follows:

§11.15 Application for special nuclear
material access authorization.
* * * * *

(e)(1) The Office of Personnel
Management (OPM) bills NRC for the
cost of each background investigation
conducted in support of an application
for special nuclear material access
authorization. The combined cost of the
OPM investigation and NRC’s
application processing overhead are
recovered from the licensee through a
material access authorization fee
calculated with reference to current
OPM personnel investigation billing
rates {OPM rate + [(OPM rate x 31.7%),
rounded to the nearest dollar] = NRC
access authorization fee}. Updated OPM



Federal Register/Vol. 72, No. 94/Wednesday, May 16, 2007 /Rules and Regulations

27411

billing rates are published periodically
in a Federal Investigations Notice (FIN)
issued by OPM’s Investigations Service.
Copies of the current OPM billing
schedule can be obtained by phoning
the NRC’s Personnel Security Branch,
Division of Facilities and Security,
Office of Administration at (301—415—
7739). Any change in the NRC’s access

authorization fees will be applicable to
each access authorization request
received on or after the effective date of
OPM'’s most recently published
investigations billing schedule.

(2) Each application for a special
nuclear material access authorization,
renewal, or change in level must be
accompanied by the licensee’s

remittance, payable to the U.S. Nuclear
Regulatory Commission. Applicants
shall calculate the access authorization
fee according to the stated formula
{OPM rate + [(OPM rate x 31.7%),
rounded to the nearest dollar] = NRC
access authorization fee} and with
reference to the following table:

The NRC application fee for an access authorization of

* Kk

type

Is the sum of the current OPM billing rate charged for an
investigation of type * * *

Plus the NRC’s
processing fee (rounded
to the nearest dollar),
which is equal to the
OPM billing rate for the
type of investigation
referenced multiplied by

(percent)

I. NRC-R1

ii. NRC-R (expedited processing)

iii. NRC—-R based on certification of comparable investiga-

tion2.
iv. NRC—R renewal 1

v. NRC-U requiring single scope investigation

vi. NRC—-U requiring single scope investigation (expedited

processing).

vii. NRC-U based on certification of comparable inves-

tigation 2.

viii. NRC-U renewal? ..........cccceeevieeeiiieeccneeens

(Standard Service, Code B).

(Expedite Handling, Code A).

(Standard-Service, Code B).
Service, Code C).

Service, Code A).

Code C).

NACLC—National Agency Check with Law and Credit
NACLC—National Agency Check with Law and Credit
No fee assessed for most applications
NACLC—National Agency Check with Law and Credit
SSBI-Single Scope Background Investigation (120 Day
SSBI—Single Scope Background Investigation (35 Day
No fee assessed for most applications

LBI—Limited Background Investigation (120 Day Service,

31.7

31.7

31.7

31.7

31.7

11f the NRC, having reviewed the available data, deems it necessary to perform a single scope investigation, the appropriate NRC-U fee will
be assessed before the conduct of the investigation.
2]f the NRC determines, based on its review of available data, that a single scope investigation is necessary, the appropriate NRC-U fee will
be assessed before the conduct of the investigation.

(3) Certain applications from
individuals having current Federal
access authorizations may be processed
expeditiously at no cost to the licensee
because the Commission, at its
discretion, may decide to accept the
certification of access authorizations
and investigative data from other
Federal government agencies that grant
personnel access authorizations.

* * * * *

PART 25—ACCESS AUTHORIZATION
FOR LICENSEE PERSONNEL

m 3. The authority citation for part 25
continues to read as follows:

Authority: Secs. 145, 161, 68 Stat. 942,
948, as amended (42 U.S.C. 2165, 2201); sec.
201, 88 Stat. 1242, as amended (42 U.S.C.
5841); sec. 1704, 112 Stat. 2750 (44 U.S.C.
3504 note); E.O. 10865, as amended, 3 CFR
1959-1963 COMP., p. 398 (50 U.S.C. 401,
note); E.O. 12829, 3 CFR, 1993 Comp., p. 570;
E.O. 12958, as amended, 3 CFR, 1995 Comp.,
p. 333, as amended by E.O. 13292, 3 CFR
2004 Comp., p. 196; E.O. 12968, 3 CFR, 1995
Comp, p. 396.

Appendix A also issued under 96 Stat.
1051 (31 U.S.C. 9701).

m 4.In § 25.17, paragraph (f) is revised
to read as follows:

§25.17 Approval for processing applicants
for access authorization.
* * * * *

(f)(1) The Office of Personnel
Management (OPM) bills NRC for the
cost of each background investigation
conducted in support of an application
for access authorization. The combined
cost of the OPM investigation and NRC’s
application processing overhead are
recovered from the licensee through an
authorization fee calculated with
reference to current OPM personnel
investigation billing rates {OPM rate +
[(OPM rate x 31.7%), rounded to the
nearest dollar] = NRC access
authorization fee}. Updated OPM billing
rates are published periodically in a
Federal Investigations Notice (FIN)
issued by OPM’s Investigations Service.
Copies of the current OPM billing
schedule can be obtained by phoning
the NRC’s Personnel Security Branch,
Division of Facilities and Security,
Office of Administration at (301—415—
7739). Any change in the NRC’s access
authorization fees will be applicable to

each access authorization request
received on or after the effective date of
OPM’s most recently published
investigations billing schedule.

(2) Applications for access
authorization or access authorization
renewal processing that are submitted to
the NRC for processing must be
accompanied by a check or money
order, payable to the U.S. Nuclear
Regulatory Commission, representing
the current cost for the processing of
each “Q” and “L” access authorization,
or renewal request. Applicants shall
calculate the access authorization fee
according to the stated formula {OPM
rate + [(OPM rate x 31.7%), rounded to
the nearest dollar] = NRC access
authorization fee} and with reference to
the table in appendix A to this part.

(3) Certain applications from
individuals having current Federal
access authorizations may be processed
more expeditiously and at less cost,
because the Commission, at its
discretion, may decide to accept the
certification of access authorization and
investigative data from other Federal
Government agencies that grant
personnel access authorizations.
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m 5. Appendix A to part 25 is revised to
read as follows:

Appendix A to Part 25.—Fees for NRC
Access Authorization

The NRC application fee for an access authorization of

* kK

type

Is the sum of the current OPM billing rate charged for an
investigation of type * * *

Plus the NRC’s
processing fee (rounded
to the nearest dollar),
which is equal to the
OPM billing rate for the
type of investigation
referenced multiplied by

(percent)

Initial “L” access authorization 1

Initial “L” access authorization ' expedited processing ......

Reinstatement of “L” access authorization 2
Renewal of access authorization 1

Initial “Q” access authorization ..........c..cccceeeeeune.
Initial “Q” access authorization (expedited processing) .....

Reinstatement of “Q” access authorization? ....

Renewal of “Q” access authorization

(Standard Service, Code B).

(Expedite Handling, Code A.

(Standard Service, Code B).
Service, Code C).

Service, Code A.

Day Service, Code C).

ANACI—Access National Agency Check with Inquiries
ANACI—Access National Agency Check with Inquiries

No fee assessed for most applications.
NACLC—Access National Agency Check with Inquiries

SSBI—Single Scope Background Investigation (120 Day
SSBI—Single Scope Background Investigation (35 Day

No fee assessed for most applications.
SSBI-PR—Single Scope Background Investigation (120

31.7

31.7

31.7
31.7

31.7

31.7

11f the NRC determines, based on its review of available data, that a single scope investigation is necessary, the appropriate fee for an Initial
“Q” access authorization will be assessed before the conduct of investigation.
2Full fee will only be charged if an investigation is required.

Dated at Rockville, Maryland, this 26th day
of March, 2006.

For the Nuclear Regulatory Commission.
Luis A. Reyes,
Executive Director for Operations.
[FR Doc. E7—9415 Filed 5—15-07; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2007-27676; Airspace
Docket No. 07-AGL-2]

Modification of Class E Airspace;
Canby, MN

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by modifying Class E airspace
at Canby, Myers Field, MN. Standard
Instrument Approach Procedures have
been developed by Canby, Myers Field,
MN. Additional controlled airspace
extending upward from the surface and
upward from 700 feet above the surface
of the earth is needed to contain aircraft
executing these approaches. This action
increases the area of the existing
controlled airspace for Canby, Myers
Field, MN.

DATES: This direct final rule is effective
on 0901 UTGC, July 5, 2007. The Director
of the Federal Register approves this
incorporation by reference action under
7 CFR Part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
Comments for inclusion in the Rules
Docket must be received on or before
May 31, 2007.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2007-27676/
Airspace Docket No. 07-AGL-2, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and p.m., Monday
through Friday, except Federal holidays.
The Docket Office (telephone 1-800—
647-5527) is on the plaza level of the
Department of Transportation NASSIF
Building at the above address.

FOR FURTHER INFORMATION CONTACT:
Grant Nichols, System Support, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2522.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR Part 71 modifies
the Class E airspace area at Canby,

Myers Field, MN. The radius of the
Class E airspace area extending upward
from 700 feet or more above the surface
of the earth is expanded from within a
6.3-mile radius to within a 7.4-mile
radius of the airport. An extension is
established within 4 miles each side of
the 301 bearing from the airport
extending from the 7.4-mile radius to
10.3 miles northwest of the airport. This
modification brings the legal description
of the Canby, Myers Field, MN Class E5
airspace area into compliance with FAA
Orders 7400.2F and 8260.19C. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in Paragraph 6005 of
FAA Order 7400.9P, Airspace
Designations and Reporting Points,
dated September 1, 2006, and effective
September 15, 2006, which is
incorporated by reference in 14 CFR
71.1 of the same order. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comments is
received within the comment period,
the regulation will become effective on
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the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on the final rule
will become effective. If the FAA does
receive, within the comment period, an
adverse or negative comment, or written
notice of intent to submit such
comment, a document withdrawing the
direct final rule will be published in the
Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
development reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2006-27676/Airspace
Docket NO. 07-AGL~-2.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule doe snot
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Canby, Myers Field, MN.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, dated
September 1, 2006, and effective
September 15, 2006, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGLMNE5 Canby, MN

Myers Field, MN
(Lat. 44°43’41” N., long. 96°15'45” W.)
That airspace extending upward from 700
feet above the surface within a 7.4-mile
radius of Myers Field and within 4 miles
each side of the 301° bearing from the airport
extending from the 7.4-mile radius to 10.3
miles northwest of the airport.
* * * * *

Issued in Fort Worth, TX, on April 27,
2007.

Donald R. Smith,

Manager, System Support Group, ATO
Central Service Area.

[FR Doc. 07-2373 Filed 5-15-07; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-27677; Airspace
Docket No. 07-ACE-2]

Modification of Class E Airspace;
Manhattan, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by modifying the legal
description of Class D airspace and
Class E airspace at Manhattan
Municipal Airport, KS. The
establishment of adjacent Class D
airspace at Fort Riley, Marshall Army
Airfield, KS requires this modification.
The intended effect of this rule is to
provide controlled airspace of
appropriate dimensions to protect
aircraft operating in these areas.

DATES: This direct final rule is effective
on 0901 UTC, July 5, 2007. The Director
of the Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
Comments for inclusion in the Rules
Docket must be received on or before
May 31, 2007.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2007-27677/
Airspace Docket No. 07-ACE-2, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Grant Nicols, System Support, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2522.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the legal description of Class D airspace
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and Class E airspace at Manhattan
Municipal Airport, KS. The
establishment of adjacent Class D
airspace at Fort Riley, Marshall Army6
Airfield, KS requires this modification.
A reference excluding the Class D
airspace at Fort Riley, Marshall Army
Airfield, KS is added to those legal
descriptions. This modification brings
the legal description of the Manhattan
Municipal Airport, KS Class D airspace
and Class E airspace into compliance
with FAA Orders 7400.2F and
8260.19C. Class D airspace areas are
published in Paragraph 5000 of FAA
Order 7400.9P, Airspace Designations
and Reporting Points, dated September
1, 2006, and effective September 15,
2006, which is incorporated by
reference in 14 CFR 71.1. Class E
airspace designated as surface areas are
published in Paragraph 6002 of the
same order. The airspace designations
listed in this document would be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-27677/Airspace
Docket No. 07-ACE-2.” the postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866, (2) is not a “significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Manhattan Municipal Airport, KS.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m Accordingly, the Federal Aviation

Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, dated
September 1, 2006, and effective
September 15, 2006, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

ACE KSD Manhattan, KS

Manhattan Municipal Airport, KS

(Lat. 39°08’27” N., long. 96°40"15” W.)
Manhattan VOR/DME

(Lat. 39°08’44” N., long. 96°40°07” W.)
McDowell Creek NDB

(Lat. 39°07°03” N., long. 96°37746” W.)

That airspace extending upward from the
surface to and including 3,600 feet MSL
within a 4.2-mile radius of Manhattan
Municipal Airport, excluding that airspace
within the Fort Riley, Marshall Army
Airfield, KS Class D airspace and Class E
airspace areas and excluding that airspace
within Restricted Area R—3602B. This Class
D airspace area in effective during the
specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Airport/Facility Directory.

* * * * *
Paragraph 6002 Class E Airspace

Designated as Surface Areas.
* * * * *

ACE KS E2 Manhattan, KS
Manhattan Municipal Airport, KS
(Lat. 39°08’27” N., long. 96°40"15” W.)
Within a 4.2-mile radius of Manhattan
Municipal Airport, excluding that airspace
within the Fort Riley, Marshall Army
Airfield, Class D airspace and Class E
airspace areas and excluding that airspace
within Restricted Area R—3602B.

* * * * *

Issued in Fort Worth, TX, on April 27,
2007.

Donald R. Smith,

Manager, System Support Group, ATO
Central Service Area.

[FR Doc. 072372 Filed 5-15-07; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-27678; Airspace
Docket No. 07-ACE-3]

Modification of Class E Airspace;
Monticello, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comment.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR 71) by modifying the Class E
airspace area at Monticello Regional
Airport, IA. The cancellation of the Non
Directional Beacon (NDB) Instrument
Approach Procedure (IAP) and
subsequent decommissioning of the
Monticello NDB requires modification
of the Class E airspace area extending
upward from 700 feet above the surface
of the earth. The intended effect of this
rule is to provide controlled airspace of
appropriate dimensions to protect
aircraft executing Standard Instrument
Approach Procedures (SIAP) to
Monticello Regional Airport, IA.

DATES: This direct final rule is effective
on 0901 UTGC, July 5, 2007. The Director
of the Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
Comments for inclusion in the Rules
Docket must be received on or before
May 31, 2007.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2007-27678/
Airspace Docket No. 07—-ACE-3, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Grant Nichols, System Support, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2522.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E airspace area extending
upward from 700 feet AGL (E5) at
Monticello Regional Airport, IA. The
southeast extension to the E5 airspace
area is deleted and the reference to the
Monticello NDB is removed from the
legal description. This modification
brings the legal description of the
Monticello Regional Airport, IA Class
E5 airspace area into compliance with
FAA Orders 7400.2F and 8260.19C.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth are published in Paragraph
6005 of FAA Order 7400.9P, Airspace
Designations and Reporting Points,
dated September 1, 2006, and effective
September 15, 2006, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document would be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
development reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both

docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-27678/Airspace
Docket No. 07-ACE-3.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Monticello Regional Airport, IA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m Accordingly, the Federal Aviation

Administration amends 14 CFR part 71
as follows:
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PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, dated
September 1, 2006, and effective
September 15, 2006, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA E5 Monticello, IA
Monticello Regional Airport, IA
(Lat. 42°13’13” N., long. 91°09'48” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Monticello Regional Airport.
* * * * *

Issued in Fort Worth, TX, on April 27,
2007.

Donald R. Smith,

Manager, System Support Group, ATO
Central Service Area.

[FR Doc. 07-2371 Filed 5-15—-07; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-27679; Airspace
Docket No. 07-ACE-4]

Modification of Class E Airspace;
Marshalltown, IA

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71q
(14 CFR 71) by modifying the Class E
airspace area at Marshalltown
Municipal Airport, IA. The cancellation
of the Non Directional Beacon (NDB)
Instrument Approach Procedure (IAP)
and subsequent decommissioning of the
Marshalltown NDB requires
modification of the Class E airspace area
extending upward from 700 feet above
the surface of the earth. The intended
effect of this rule is to provide

controlled airspace of appropriate
dimensions to protect aircraft executing
Standard Instrument Approach
Procedures (SIAP) to Marshalltown
Municipal Airport, IA.

DATES: This direct final rule is effective
on 0901 UTG, July 5, 2007. The Director
of the Federal Register approves this
incorporation by reference action under
1 CFR part 51, subject to the annual
revision of FAA Order 7400.9 and
publication of conforming amendments.
Comments for inclusion in the Rules
Docket must be received on or before
May 31, 2007.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2007-27679/
Airspace Docket No. 07-ACE—4, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Grant Nichols, System Support, DOT
Municipal Headquarters Building,
Federal Aviation Administration, 901
Locust, Kansas City, MO 64106;
telephone: (816) 329-2522.
SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E airspace area extending
upward from 700 feet above the surface
(E5) at Marshalltown Municipal Airport,
IA. The northwest extension of the E5
airspace area is defined by the 298°
radial from the Elmwood VOR/DME
instead of the NDB and the southeast
extension is changed from the 135°
radial from the Elmwood VOR/DME to
the 138° radial to match Instrument
Approach Procedures. The reference to
the Marshalltown NDB is removed from
the legal description. This modification
brings the legal description of the
Marshalltown Municipal Airport, IA
Class E5 airspace area into compliance
with FAA Orders 7400.2F and
8260.19C. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9P, Airspace Designations
and Reporting Points, dated September
1, 2006, and effective September 15,
2006, which is incorporated by

reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
witdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-27679/Airspace
Docket No. 07-ACE—-4.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,

or on the distribution of power and
responsibilities among the various
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levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under the Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Marshalltown Municipal Airport, IA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, dated
September 1, 2006, and effective
September 15, 2006, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA E5 Marshalltown, IA
Marshalltown Municipal Airport, IA

(Lat. 42°06'46” N., long. 92°55'04” W.)
Elmwood VOR/DME

(Lat. 42°06'41” N., long. 92°54'32” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Marshalltown Municipal Airport
and within 2.6 miles each side of the 138°
radial from the Elmwood VOR/DME
extending from the 6.4-mile radius to 7 miles
southeast of the airport and within 2.6 miles
each side of the 298° radial from the
Elmwood VOR/DME extending from the 6.4-
mile radius to 7 miles northwest of the
airport.
* * * * *

Issued in Fort Worth, TX, on April 27,
2007.

Donald R. Smith,

Manager, System Support Group, ATO
Central Service Area.

[FR Doc. 07-2370 Filed 5-15—-07; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2007-27676; Airspace
Docket No. 07—-AGL~-2]

Modification of Class E Airspace;
Canby, MN

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR part 71) by modifying Class E
airspace at Canby, Myers Field, MN.
Standard Instrument Approach
Procedures have been developed for
Canby, Myers Field, MN. Additional
controlled airspace extending upward
from the surface and upward from 700
feet above the surface of the earth is
needed to contain aircraft executing
these approaches. This action increases
the area of the existing controlled
airspace for Canby, Myers Field, MN.
DATES: This direct final rule is effective
on 0901 UTC, July 5, 2007. Comments
for inclusion in the Rules Docket must
be received on or before April 30, 2007.
The Director of the Federal Register
approves this incorporation by reference
action under 1 CFR part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC

20590-0001. You must identify the
docket number FAA-2007-27676/
Airspace Docket No. 07-AGL-2, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Grant Nichols, System Support, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2522.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E airspace area at Canby,
Myers Field, MN. The radius of the
Class E airspace area extending upward
from 700 feet or more above the surface
of the earth is expanded from within a
6.3-mile radius to within a 7.4-mile
radius of the airport. An extension is
established within 4 miles each side of
the 301 bearing from the airport
extending from the 7.4-mile radius to
10.3 miles northwest of the airport. This
modification brings the legal description
of the Canby, Myers Field, MN Class E5
airspace area into compliance with FAA
Orders 7400.2F and 8260.19C. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in Paragraph 6005 of
FAA Order 7400.9P, Airspace
Designations and Reporting Points,
dated September 1, 2006, and effective
September 15, 2006, which is
incorporated by reference in 14 CFR
71.1 of the same order. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
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negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative
comments, or written notice of intent to
submit such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2006—-27676/Airspace
Docket No. 07-AGL-2.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulation adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reason discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Canby, Myers Field, MN.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, dated
September 1, 2006, and effective
September 15, 2006, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGLMNE5 Canby, MN

Myers Field, MN
(Lat. 44°43’41” N., long. 96°15’45” W.)
That airspace extending upward from 700
feet above the surface within a 7.4-mile
radius of Myers Field and within 4 miles
each side of the 301° bearing from the airport
expending from the 7.4-mile radius to 10.3
miles northwest of the airport.
* * * * *

Issued in Fort Worth, TX, on April 2, 2007.
Donald R. Smith,

Manager, System Support Group, ATO
Central Service Area.

[FR Doc. 07-2311 Filed 5-15-07; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-27677; Airspace
Docket No. 07-ACE-2]

Modification of Class E Airspace;
Manhattan, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR part 71) by modifying the legal
description of Class D airspace and
Class E airspace at Manhattan
Municipal Airport, KS. The
establishment of adjacent Class D
airspace at Fort Riley, Marshall Army
Airfield, KS requires this modification.
The intended effect of this rule is to
provide controlled airspace of
appropriate dimensions to protect
aircraft operating in these areas.

DATES: This direct final rule is effective
on 0901 UTGC, July 5, 2007. Comments
for inclusion in the Rules Docket must
be received on or before April 30, 2007.
The Director of the Federal Register
approves this incorporation by reference
action under 1 CFR part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2007-27677/
Airspace Docket No. 07-ACE-2, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Grant Nichols, System Support, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2522.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the legal description of Class D airspace
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and Class E airspace at Manhattan
Municipal Airport, KS. The
establishment of adjacent Class D
airspace at Fort Riley, Marshall Army
Airfield, KS requires this modification.
A reference excluding the Class D
airspace at Fort Riley, Marshal Army
Airfield, KS is added to those legal
descriptions. This modification brings
the legal description of the Manhattan
Municipal Airport, KS Class D airspace
and Class E airspace into compliance
with FAA Orders 7400.2F and
8260.19C. Class D airspace areas are
published in Paragraph 5000 of FAA
Order 7400.9P, Airspace Designations
and Reporting Points, dated September
1, 2006, and effective September 15,
2006, which is incorporated by
reference in 14 CFR 71.1. Class E
airspace designated as surface areas are
published in Paragraph 6002 of the
same order. The airspace designations
listed in this document would be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-27677/Airspace
Docket No. 07-ACE-2.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Manhattan Municipal Airport, KS.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment
m Accordingly, the Federal Aviation

Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, dated
September 1, 2006, and effective
September 15, 2006, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

ACE KSD Manhattan, KS

Manhattan Municipal Airport, KS

(Lat. 39°08°27” N, long. 96°40"15” W.)
Manhattan VOR/DME

(Lat. 39°08’44” N, long. 96°40’07” W.)
McDowell Creek NDB

(Lat. 39°07°03” N, long. 96°37°46” W.)

That airspace extending upward from the
surface to and including 3,600 feet MSL
within a 4.2-mile radius of Manhattan
Municipal Airport, excluding that airspace
within the Fort Riley, Marshall Army
Airfield, KS Class D airspace and Class E
airspace areas and excluding that airspace
within Restricted Area R—-3602B. This Class
D airspace area is effective during the
specific dates and times established in
advanced by a Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Airport/
Facility Directory.
* * * * *

Paragraph 6003 Class E Airspace
Designated as Surface Areas.
* * * * *

ACE KS E2 Manhattan, KS
Manhattan Municipal Airport, KS
(Lat. 39°08°27” N., long. 96° 40"15” W.)
Within a 4.2-mile radius of Manhattan
Municipal Airport, excluding that airspace
within the Fort Riley, Marshall Army
Airfield, Class D airspace and Class E
airspace areas and excluding that airspace
within Restricted Area R-37602B.

* * * * *

Issued in Fort Worth, TX, on April 2, 2007.
Donald R. Smith,

Manager, System Support Group, ATO
Central Service Area.

[FR Doc. 07—2310 Filed 5—-15—-07; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2007-27679; Airspace
Docket No. 07-ACE-4]

Modification of Class E Airspace;
Marshalltown, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR part 71) by modifying the Class E
airspace area at Marshalltown
Municipal Airport, IA. The cancellation
of the Non Directional Beacon (NDB)
Instrument Approach Procedure (IAP)
and subsequent decommissioning of the
Marshalltown NDB requires
modification of the Class E airspace area
extending upward from 700 feet above
the surface of the earth. The intended
effect of this rule is to provide
controlled airspace of appropriate
dimensions to protect aircraft executing
Standard Instrument Approach
Procedures (SIAP) to Marshalltown
Municipal Airport, IA.

DATES: This direct final rule is effective
on 0901 UTC, July 5, 2007. Comments
for inclusion in the Rules Docket must
be received on or before April 30, 2007.
The Director of the Federal Register
approves this incorporation by reference
action under 1 CFR part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2007-27679/
Airspace Docket No. 07—ACE—4, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Grant Nichols, System Support, DOT
Municipal Headquarters Building,
Federal Aviation Administration, 901

Locust, Kansas City, MO 64106;
telephone: (816) 329-2522.
SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E airspace area extending
upward from 700 feet above the surface
(E5) at Marshalltown Municipal Airport,
IA. The northwest extension of the E5
airspace area is defined by the 298°
radial from the Elmwood VOR/DME
instead of the NDB and the southeast
extension is changed from the 135°
radial from the Elmwood VOR/DME to
the 138° radial to match Instrument
Approach Procedures. The reference to
the Marshalltown NDB is removed from
the legal description. This modification
brings the legal description of the
Marshalltown Municipal Airport, IA
Class E5 airspace area into compliance
with FAA Orders 7400.2F and
8260.19C. Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in Paragraph 6005 of FAA
Order 7400.9P, Airspace Designations
and Reporting Points, dated September
1, 2006, and effective September 15,
2006, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designations listed in this
document would be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis

supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2007-27679/Airspace
Docket No. 07-ACE—-4.” The postcard
will be date/time stamped and returned
to the commenter.

Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Marshalltown Municipal Airport, IA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, dated
September 1, 2006, and effective
September 15, 2006, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA E5 Marshalltown, IA

Marshalltown Municipal Airport, IA

(Lat. 42°06’46” N., long. 92°55'04” W.)
Elmwood VOR/DME

(Lat. 42°06’41” N., long. 92°54"32” W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Marshalltown Municipal Airport
and within 2.6 miles each side of the 138°
radial from the Elmwood VOR/DME
extending from the 6.4-mile radius to 7 miles
southeast of the airport and within 2.6 miles
each side of the 298° radial from the
Elmwood VOR/DME extending from the 6.4-
mile radius to 7 miles northwest of the
airport.
* * * * *

Issued in Fort Worth, TX, on April 2, 2007.
Donald R. Smith,

Manager, System Support Group, ATO
Central Service Area.

[FR Doc. 07—2307 Filed 5—15—-07; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2007-27678; Airspace
Docket No. 07-ACE-3]

Modification of Class E Airspace;
Monticello, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Title 14
Code of Federal Regulations, part 71 (14
CFR part 71) by modifying the Class E
airspace area at Monticello Regional
Airport, IA. The cancellation of the Non
Directional Beacon (NDB) Instrument
Approach Procedure (IAP) and
subsequent decommissioning of the
Monticello NDB requires modification
of the Class E airspace area extending
upward from 700 feet above the surface
of the earth. The intended effect of this
rule is to provide controlled airspace of
appropriate dimensions to protect
aircraft executing Standard Instrument
Approach Procedures (SIAP) to
Monticello Regional Airport, IA.

DATES: This direct final rule is effective
on 0901 UTC, July 5, 2007. Comments
for inclusion in the Rules Docket must
be received on or before April 30, 2007.
The Director of the Federal Register
approves this incorporation by reference
action under 1 CFR part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

ADDRESSES: Send comments on this
proposal to the Docket Management
System, U.S. Department of
Transportation, Room Plaza 401, 400
Seventh Street, SW., Washington, DC
20590-0001. You must identify the
docket number FAA-2007-27678/
Airspace Docket No. 07-ACE-3, at the
beginning of your comments. You may
also submit comments on the Internet at
http://dms.dot.gov. You may review the
public docket containing the proposal,
any comments received, and any final
disposition in person in the Dockets
Office between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The Docket Office (telephone
1-800-647-5527) is on the plaza level
of the Department of Transportation
NASSIF Building at the above address.
FOR FURTHER INFORMATION CONTACT:
Grant Nichols, System Support, DOT
Regional Headquarters Building, Federal
Aviation Administration, 901 Locust,
Kansas City, MO 64106; telephone:
(816) 329-2522.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR part 71 modifies
the Class E airspace area extending
upward from 700 feet AGL (E5) at
Monticello Regional Airport, IA. The
southeast extension to the E5 airspace
area is deleted and the reference to the
Monticello NDB is removed from the
legal description. This modification
brings the legal description of the
Monticello Regional Airport, IA Class
E5 airspace area into compliance with
FAA Orders 7400.2F and 8260.19C.
Class E airspace area extending upward
from 700 feet or more above the surface

of the earth are published in Paragraph
6005 of FAA Order 7400.9P, Airspace
Designations and Reporting Points,
dated September 1, 2006, and effective
September 15, 2006, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document would be
published subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. Unless
a written adverse or negative comment
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Interested parties are invited to
participate in this rulemaking by
submitting such written data, views, or
arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “‘Comments to
Docket No. FAA-2007-27678/Airspace
Docket No. 07-ACE-3.” The postcard
will be date/time stamped and returned
to the commenter.
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Agency Findings

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “significant
regulatory action”” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

This rulemaking is promulgated
under the authority described in
Subtitle VII, Part A, Subpart I, Section
40103. Under that section, the FAA is
charged with prescribing regulations to
assign the use of the airspace necessary
to ensure the safety of aircraft and the
efficient use of airspace. This regulation
is within the scope of that authority
since it contains aircraft executing
instrument approach procedures to
Monticello Regional Airport, IA.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

m Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9P, dated
September 1, 2006, and effective
September 15, 2006, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACEIA E5 Monticello, IA
Monticello Regional Airport, IA
(Lat. 42°13’13” N., long. 91°09'48” W.)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Monticello Regional Airport.
* * * * *

Issued in Fort Worth, TX, on April 2, 2007.
Donald R. Smith,

Manager, System Support Group, ATO
Central Service Area.

[FR Doc. 07-2308 Filed 5-15-07; 8:45 am)|
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97
[Docket No. 30549 Amdt. No. 3217]

Standard Instrument Approach
Procedures, Weather Takeoff
Minimums; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) and/or Weather Takeoff
Minimums for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: This rule is effective May 16,
2007. The compliance date for each
SIAP and/or Weather Takeoff
Minimums is specified in the
amendatory provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 16,
2007.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located;

3. The National Flight Procedures
Office, 6500 South MacArthur Blvd.,
Oklahoma City, OK 73169 or,

4. The National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030,
or go to: http://www.archives.gov/
federal_register/
code_of_federal _regulations/
ibr_locations.html.

For Purchase—Individual SIAP and
Weather Takeoff Minimums copies may
be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs
and Weather Takeoff Minimums mailed
once every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AFS-420), Flight
Technologies and Programs Division,
Flight Standards Service, Federal
Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to Title 14 of the Code of
Federal Regulations, Part 97 (14 CFR
part 97), establishes, amends, suspends,
or revokes SIAPs and/or Weather
Takeoff Minimums. The complete
regulatory description of each SIAP
and/or Weather Takeoff Minimums is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and 14
CFR part 97.20. The applicable FAA
Forms are identified as FAA Forms
8260-3, 8260—4, 8260-5 and 8260—15A.
Materials incorporated by reference are
available for examination or purchase as
stated above.

The large number of SIAPs and/or
Weather Takeoff Minimums, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
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expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs and/or Weather Takeoff
Minimums but refer to their depiction
on charts printed by publishers of
aeronautical materials. Thus, the
advantages of incorporation by reference
are realized and publication of the
complete description of each SIAP and/
or Weather Takeoff Minimums
contained in FAA form documents is
unnecessary. The provisions of this
amendment state the affected CFR
sections, with the types and effective
dates of the SIAPs and/or Weather
Takeoff Minimums. This amendment
also identifies the airport, its location,
the procedure identification and the
amendment number.

The Rule

This amendment to 14 CFR part 97 is
effective upon publication of each
separate SIAP and/or Weather Takeoff
Minimums as contained in the
transmittal. Some SIAP and/or Weather
Takeoff Minimums amendments may
have been previously issued by the FAA
in a Flight Data Center (FDC) Notice to
Airmen (NOTAM) as an emergency
action of immediate flight safety relating
directly to published aeronautical
charts. The circumstances which
created the need for some SIAP, and/or
Weather Takeoff Minimums
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs and/or Weather
Takeoff Minimums, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs and/or Weather
Takeoff Minimums contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Procedures
(TERPS). In developing these SIAPs
and/or Weather Takeoff Minimums, the
TERPS criteria were applied to the
conditions existing or anticipated at the
affected airports. Because of the close
and immediate relationship between
these SIAPs and/or Weather Takeoff
Minimums and safety in air commerce,
I find that notice and public procedure
before adopting these SIAPs and/or
Weather Takeoff Minimums are
impracticable and contrary to the public
interest and, where applicable, that
good cause exists for making some
SIAPs and/or Weather Takeoff
Minimums effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are

necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Incorporation by reference, and
Navigation (Air).

Issued in Washington, DC on May 4, 2007.
James J. Ballough,

Director, Flight Standards Service.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me, under Title 14, Code of
Federal Regulations, Part 97 (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures and Weather Takeoff
Minimums effective at 0901 UTC on the
dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

m 1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44701,
44719, 44721-44722.

m 2. Part 97 is amended to read as
follows:

Effective 7 JUN 2007

Los Angeles, CA, Los Angeles Intl, ILS OR
LOC RWY 25L; ILS RWY 25L (CAT ID); ILS
RWY 25L (CAT III), Amdt 10A

Effective 5 JUL 2007

Buckland, AK, Buckland, RNAV (GPS) RWY
11, Amdt 1

Buckland, AK, Buckland, RNAV (GPS) RWY
29, Orig

Buckland, AK, Buckland, NDB/DME RWY
11, Amdt 1

Buckland, AK, Buckland, NDB/DME RWY
29, Amdt 1

Buckland, AK, Buckland, Takeoff Minimums
and Obstacle DP, Amdt 1

Emmonak, AK, Emmonak, RNAV (GPS) RWY
16, Amdt 2

Emmonak, AK, Emmonak, RNAV (GPS) RWY
34, Amdt 2

Homer, AK, Homer, RNAV (GPS) Y RWY 3,
Orig

Homer, AK, Homer, RNAV (GPS) Y RWY 21,
Orig

Homer, AK, Homer, RNAV (GPS) Z RWY 3,
Orig

Homer, AK, Homer, RNAV (GPS) Z RWY 21,
Orig

Homer, AK, Homer, GPS RWY 3, Orig-B,
CANCELLED

Homer, AK, Homer, GPS RWY 21, Orig-B,
CANCELLED

Noatak, AK, Noatak, NDB/DME RWY 1,
Amdt 2

Noatak, AK, Noatak, Takeoff Minimums and
Obstacle DP, Amdt 1

Pago Pago, AS, Pago Pago Intl, Takeoff
Minimums and Textual DP, Amdt 4

Ash Flat, AR, Sharp County Regional, RNAV
(GPS) RWY 4, Orig

Ash Flat, AR, Sharp County Regional, RNAV
(GPS) RWY 22, Orig

Ash Flat, AR, Sharp County Regional, GPS
RWY 4, Orig-B, CANCELLED

Ash Flat, AR, Sharp County Regional,
Takeoff Minimums and Obstacle DP, Orig

Phoenix, AZ, Phoenix Sky Harbor Intl, RNAV
(GPS) RWY 25L, Orig-B

Phoenix, AZ, Phoenix Sky Harbor Intl, RNAV
(GPS) RWY 25R, Amdt 1A

Jacksonville, FL, Cecil Field, ILS OR LOC
RWY 36R, Amdt 1

Jacksonville, FL, Cecil Field, Takeoff
Minimums and Obstacle DP, Orig

Cartersville, GA, Cartersville, RNAV (GPS)
RWY 1, Amdt 1

Lawrenceville, GA, Gwinnett County-Briscoe
Field, RNAV (GPS)-A, Orig

Lawrenceville, GA, Gwinnett County-Briscoe
Field, GPS-A, Orig-A, CANCELLED

Boise, ID, Boise Air Terminal/Gowen Fld,
RNAV (GPS) RWY 10L, Amdt 2

Boise, ID, Boise Air Terminal/Gowen FId,
RNAYV (GPS) RWY 10R, Amdt 1

Boise, ID, Boise Air Terminal/Gowen FId,
RNAYV (GPS) RWY 28L, Amdt 3

Boise, ID, Boise Air Terminal/Gowen Fld,
RNAYV (GPS) RWY 28R, Amdt 2

Boise, ID, Boise Air Terminal/Gowen Fld,
LOC BC RWY 28L, Amdt 1

Boise, ID, Boise Air Terminal/Gowen Fld,
NDB RWY 10R, Amdt 28

Chicago, IL, Lansing Muni, RNAV (GPS)
RWY 9, Orig

Chicago, IL, Lansing Muni, RNAV (GPS)
RWY 27, Orig

Chicago, IL, Lansing Muni, GPS RWY 27,
Orig-A, CANCELLED

Chicago, IL, Lansing Muni, VOR-A, Amdt 6

Chicago, IL, Chicago-O’Hare Intl, ILS OR LOC
RWY 10, Amdt 15

Chicago, IL, Chicago-O’Hare Intl, ILS OR LOC
RWY 14R, ILS RWY 14R (CAT II); ILS
RWY 14R (CAT III), Amdt 30

Chicago, IL, Chicago-O’Hare Intl, ILS OR LOC
RWY 28, ILS RWY 28 (CAT II); ILS RWY
28 (CAT III), Amdt 14

Chicago, IL, Chicago-O’Hare Intl, ILS OR LOC
RWY 32L, Amdt 2

Chicago, IL, Chicago-O’Hare Intl, RNAV
(GPS) RWY 10, Amdt 2

Chicago, IL, Chicago-O’Hare Intl, RNAV
(GPS) RWY 14R, Amdt 1

Chicago, IL, Chicago-O’Hare Intl, RNAV
(GPS) RWY 28, Amdt 1

Chicago, IL, Chicago-O’Hare Intl, RNAV
(GPS) Y RWY 27L, Orig, CANCELLED

Hugoton, KS, Hugoton Muni, RNAV (GPS)
RWY 2, Orig

Hugoton, KS, Hugoton Muni, RNAV (GPS)
RWY 20, Orig

Hugoton, KS, Hugoton Muni, NDB RWY 2,
Amdt 3
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Hugoton, KS, Hugoton Muni, Takeoff
Minimums and Obstacle DP, Amdt 1

Middlesboro, KY, Middlesboro-Bell County,
RNAV (GPS)-A, Orig

Waterville, ME, Waterville Robert LaFleur,
RNAV (GPS) RWY 23, Orig

Plymouth, MA, Plymouth Muni, RNAV (GPS)
RWY 6, Orig

Plymouth, MA, Plymouth Muni, GPS RWY 6,
Amdt 2B, CANCELLED

Brainerd, MN, Brainerd Lakes Rgnl, RNAV
(GPS) RWY 12, Orig

Brainerd, MN, Brainerd Lakes Rgnl, RNAV
(GPS) RWY 23, Orig

Brainerd, MN, Brainerd Lakes Rgnl, RNAV
(GPS) RWY 30, Orig

Brainerd, MN, Brainerd Lakes Rgnl, ILS OR
LOC RWY 23, Amdt 7

Brainerd, MN, Brainerd Lakes Rgnl, NDB
RWY 23, Amdt 6

Canby, MN, Myers Field, RNAV (GPS) RWY
12, Orig

Canby, MN, Myers Field, RNAV (GPS) RWY
30, Orig

Canby, MN, Myers Field, Takeoff Minimums
and Obstacle DP, Orig

Kirksville, MO, Kirksville Rgnl, ILS OR LOC/
DME RWY 36, Orig

Kirksville, MO, Kirksville Rgnl, RNAV (GPS)
RWY 18, Amdt 1

Kirksville, MO, Kirksville Rgnl, RNAV (GPS)
RWY 36, Amdt 1

Kirksville, MO, Kirksville Rgnl, LOC/DME
RWY 36, Amdt 6B, CANCELLED

Kirksville, MO, Kirksville Rgnl, Takeoff
Minimums and Textual DP, Orig

Greenville, MS, Mid Delta Regional, VOR/
DME RWY 18R, Orig

Greenville, MS, Mid Delta Regional, VOR/
DME RWY 18L, Amdt 13

Greenville, MS, Mid Delta Regional, VOR
RWY 18R, Amdt 5A, CANCELLED

Starkville, MS, George M. Bryan, NDB-C,
Amdt 3

Starkville, MS, George M. Bryan, Takeoff
Minimums and Obstacle DP, Orig

Vicksburg, MS, Vicksburg Muni, RNAV
(GPS) RWY 1, Orig

Vicksburg, MS, Vicksburg Muni, NDB RWY
1, Amdt 2

Vicksburg, MS, Vicksburg Muni, Takeoff
Minimums and Obstacle DP, Amdt 2

West Point, MS, McCharen Field, Takeoff
Minimums and Obstacle DP, Amdt 1

Millville, NJ, Millville Muni, VOR-A, Amdt
1

Wilmington, OH, Clinton Field, RNAV (GPS)
RWY 3, Orig

Wilmington, OH, Clinton Field, RNAV (GPS)
RWY 21, Orig

Wilmington, OH, Clinton Field, GPS RWY
21, Orig, CANCELLED

Wilmington, OH, Clinton Field, VOR-A,
Amdt 2

Wilmington, OH, Clinton Field, Takeoff
Minimums and Obstacle DP, Amdt 2

Madras, OR, City-County, RNAV (GPS)-A,
Orig

Madras, OR, City-County, Takeoff Minimums
and Textual DP, Orig

St. Marys, PA, St. Marys Muni, LOC/DME
RWY 28, Amdt 4

Jacksboro, TN, Campbell County, RNAV
(GPS) RWY 23, Orig

Jacksboro, TN, Campbell County, GPS RWY
23, Orig-A, CANCELLED

Beeville, TX, Beeville Muni, RNAV (GPS)
RWY 12, Orig

Beeville, TX, Beeville Muni, RNAV (GPS)
RWY 30, Orig

Beeville, TX, Beeville Muni, NDB OR GPS
RWY 30, Amdt 2A, CANCELLED

Beeville, TX, Beeville Muni, VOR/DME RWY
12, Amdt 6

Beeville, TX, Beeville Muni, Takeoff
Minimums and Obstacle DP, Orig

Bryan, TX, Coulter Field, RNAV (GPS) RWY
15, Orig

Bryan, TX, Coulter Field, RNAV (GPS) RWY
33, Orig

Bryan, TX, Coulter Field, VOR/DME-A,
Amdt 3

Bryan, TX, Coulter Field, Takeoff Minimums
and Obstacle DP, Orig

Coleman, TX, Coleman Muni, NDB RWY 15,
Amdt 2, CANCELLED

Houston, TX, George Bush Intercontinental/
Houston, ILS OR LOC RWY 33R, Amdt 12

Houston, TX, George Bush Intercontinental/
Houston, RNAV (GPS) RWY 33R, Amdt 1

Longview, TX, East Texas Regional, RNAV
(GPS) RWY 13, Orig

Longview, TX, East Texas Regional, RNAV
(GPS) RWY 17, Orig

Longview, TX, East Texas Regional, RNAV
(GPS) RWY 31, Orig

Longview, TX, East Texas Regional, RNAV
(GPS) RWY 35, Orig

Longview, TX, East Texas Regional, Takeoff
Minimums and Obstacle DP, Orig

Effective 2 AUG 2007

Marshfield, MA, Marshfield Muni-George
Harlow Field, Takeoff Minimums and
Obstacle DP, Orig

Indian Head, MD, Maryland, Takeoff
Minimums and Obstacle DP, Amdt 1

Manchester, NH, Manchester, Takeoff
Minimums and Obstacle DP, Amdt 6

Effective 30 AUG 2007

Tok, AK, Tok Junction, RNAV (GPS) RWY 7,
Orig-A

Tok, AK, Tok Junction, RNAV (GPS)-A, Orig-
A

Chicago, IL, Chicago-O’Hare Intl, VOR RWY
22R, Amdt 9, CANCELLED

French Lick, IN, French Lick Muni, NDB
RWY 8, Orig-A, CANCELLED

[FR Doc. E7—-9242 Filed 5-15-07; 8:45 am]
BILLING CODE 4910-13-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 416
[Docket No. SSA-2006—-0090]

Applicability of Amendments—
Additional Instances Where
Administrative Sanctions Can Be
Imposed—Title Il and Title XVI

AGENCY: Social Security Administration
(SSA).

ACTION: Announcement of applicability
date.

SUMMARY: On October 18, 2006, we
published final rules in the Federal

Register at 71 FR 61403 that made some
revisions to 20 CFR 404.459 and
416.1340 to reflect section 201(a) of the
Social Security Protection Act of 2004
(SSPA) providing for the imposition of
administrative sanctions based on the
failure to disclose information to us.
Consistent with the effective date
provisions enacted by Congress for
section 201 of the SSPA, we stated in
the preamble to those final rules that
those sections of the regulations
reflecting section 201 of the SSPA
would not be applicable until
implementation of the centralized
computer file described in section 202
of the SSPA. That centralized computer
file has now been fully implemented.
Therefore, we are publishing this notice
to announce the applicability date of the
revisions to 20 CFR 404.459 and
416.1340.

DATES: The amendments to 20 CFR
404.459 and 416.1450 published
October 16, 2006 (71 FR 61403) became
applicable November 27, 20086.

FOR FURTHER INFORMATION CONTACT:
Margaret Smilow, Social Insurance
Specialist, Office of Income Security
Programs, 252 Altmeyer Building,
Social Security Administration, 6401
Security Boulevard, Baltimore, MD.
21235-6401, (410) 965—7976.
SUPPLEMENTARY INFORMATION: Section
207 of the Foster Care Independence Act
of 1999 amended title XI of the Social
Security Act by adding section 1129A to
provide for the imposition of
administrative sanctions by SSA against
persons who knowingly make a
statement that is false or misleading or
omits a material fact for use in
determining any right to or amount of
monthly benefits under titles IT or XVI
of the Social Security Act.

Section 201 of the SSPA of 2004
amended section 1129A to also allow
for the imposition of the administrative
sanction against persons who fail to
disclose information that is material to
eligibility or benefit amount if the
person knows or should know that the
withholding of such information is
misleading. These sanctions are in
addition to any other penalties
prescribed by law that may result from
false/misleading statements or failure to
report material facts.

The SSPA provided that this change
would only apply with respect to
violations committed after the date on
which there was a title I and title XVI
computerized system in place which
would document reporting of monthly
wages. The title XVI system became
functional on November 27, 2006. The
title I system became operational in
2005.
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As aresult of the implementation of
this computerized system on November
27, 2006, the revisions to 20 CFR
404.459 and 419.1340 expanding the
situations where administrative
sanctions may be imposed became
applicable. A person is subject to a
sanction for failing to disclose
information that is material to
determining title II/title XVI benefit
eligibility or amounts if:

e The person knows or should know
the information is material to benefit
eligibility or amount; and

e The person knows or should know
the withholding of the information is
misleading; and

e The failure to disclose occurred
after November 27, 2006.

We have revised our instructional
manuals and other documents to reflect
this additional instance where
administrative sanctions may be
imposed.

Dated: May 8, 2007.

Michael J. Astrue,

Commissioner of Social Security.

[FR Doc. E7-9226 Filed 5—15-07; 8:45 am]
BILLING CODE 4191-02-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 498
[Docket No. SSA—-2006—-0044]

Applicability of Amendment—
Additional Instances Where Civil
Monetary Penalties and/or
Assessments Can Be Imposed

AGENCY: Office of the Inspector General
(OIG), Social Security Administration
(SSA).

ACTION: Announcement of applicability
date.

SUMMARY: This document announces
that on November 27, 2006, the
Commissioner of Social Security
(Commissioner) implemented the
centralized computer file described in
section 202 of the Social Security
Protection Act of 2004 (SSPA). Until
this centralized computer file was
implemented, the portion of the final
rules published on May 17, 2006, at 71
FR 28574, relating to the imposition of
civil monetary penalties and/or
assessments for withholding of
information from, or failure to disclose
information to, SSA, was not in effect.
DATES: The amendment to 20 CFR
498.102(a)(3) published May 17, 2006
(71 FR 28574) became applicable
November 27, 2006.

FOR FURTHER INFORMATION CONTACT:
Kathy A. Buller, Chief Counsel to the

Inspector General, Social Security
Administration, Office of the Inspector
General, Room 3-ME—-1, 6401 Security
Boulevard, Baltimore, MD 21235-6401,
(410) 965—-2827. For information on
eligibility or filing for benefits, call our
national toll-free number, 1-800-772—
1213 or TTY 1-800-325-0778, or visit
our Internet Web site, Social Security
Online, at http://
www.socialsecurity.gov.

SUPPLEMENTARY INFORMATION: Section
201(a)(1) of the SSPA, Public Law 108—
203, amended section 1129 of the Social
Security Act (Act) (42 U.S.C. 1320a-8),
to allow for the imposition of civil
monetary penalties and/or assessments
for the withholding of information from,
or failure to disclose information to,
SSA.

Pursuant to section 201(d) of the
SSPA, this amendment to section 1129
of the Act “shall apply with respect to
violations committed after the date on
which the Commissioner of Social
Security implements the centralized
computer file described in section 202"
of the SSPA. Section 202 of the SSPA
provided for the implementation by the
Commissioner of “a centralized
computer file recording the date of the
submission of information by a disabled
beneficiary (or representative) regarding
a change in the beneficiary’s work or
earnings status.”

On May 17, 2006, at 71 FR 28574, the
OIG published the final rules reflecting
and implementing the amendments to
sections 1129 and 1140 of the Social
Security Act made by the SSPA and
Public Law 106169, the Foster Care
Independence Act of 1999, including
section 201(a)(1) of the SSPA. At that
time we stated the following regarding
the implementation of section 201(a) of
the SSPA:

Applicability Date: Section 498.102(a)(3),
as it relates to the withholding of information
from, or failure to disclose information to,
SSA, will be applicable upon
implementation of the centralized computer
file described in section 202 of Public Law
108-203. If you want information regarding
the applicability date of this provision, call
or write the SSA contact person. SSA will
publish a document announcing the
applicability date in a subsequent Federal
Register document. The remainder of
§498.102(a)(3), currently in effect, is
unaffected by this delay.

On November 27, 2006, SSA fully
implemented the centralized computer
file described in section 202 of the
SSPA. Therefore, pursuant to the
requirements of section 201 of the SSPA
and the final rules published at 71 FR
28574, this notice announces that 20
CFR 498.102(a)(3), as it relates to the
withholding of information from, or

failure to disclose information to, SSA,
is applicable to violations committed
after November 27, 2006.

Dated: April 23, 2007.
Patrick P. O’Carroll, Jr.,

Inspector General, Social Security
Administration.

[FR Doc. E7-9228 Filed 5-15-07; 8:45 am]|
BILLING CODE 4191-02-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2006-0517, EPA-R05—
OAR-2006-0563; FRL—8314—-4]

Approval and Promulgation of
Implementation Plans and Designation
of Areas for Air Quality Planning
Purposes; Michigan; Redesignation of
Flint, Grand Rapids, Kalamazoo-Battle
Creek, Lansing-East Lansing,
Muskegon, Benton Harbor, Benzie
County, Cass County, Huron County,
and Mason County 8-Hour Ozone
Nonattainment Areas to Attainment for
Ozone

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is making determinations
under the Clean Air Act (CAA) that the
nonattainment areas of Flint (Genesee
and Lapeer Counties), Grand Rapids
(Kent and Ottawa Counties), Kalamazoo-
Battle Creek (Calhoun, Kalamazoo, and
Van Buren Counties), Lansing-East
Lansing (Clinton, Eaton, and Ingham
Counties), Muskegon (Muskegon
County), Benton Harbor (Berrien
County), Benzie County, Cass County,
Huron County, and Mason County have
attained the 8-hour ozone National
Ambient Air Quality Standard
(NAAQS). For the Grand Rapids,
Kalamazoo-Battle Creek, Lansing-East
Lansing, Benzie County, Huron County,
and Mason County areas, these
determinations are based on two
overlapping three-year periods of
complete, quality-assured ambient air
quality monitoring data for the 2002—
2004 seasons and the 2003—-2005
seasons that demonstrate that the 8-hour
ozone NAAQS has been attained in the
areas. Quality assured monitoring data
for 2006 show that the areas continue to
attain the standard. For the Flint,
Muskegon, Benton Harbor, and Cass
County areas, these determinations are
based on three years of complete
quality-assured ambient air quality
monitoring data for the 2004—2006
seasons that demonstrate that the 8-hour
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ozone NAAQS has been attained in the
areas. In addition, quality-assured data
for 2003-2005 also demonstrate that the
8-hour NAAQS was attained during this
period.

EPA is approving requests from the
State of Michigan to redesignate the
Flint, Grand Rapids, Kalamazoo-Battle
Creek, Lansing-East Lansing, Muskegon,
Benton Harbor, Benzie County, Cass
County, Huron County, and Mason
County areas to attainment of the 8-hour
ozone NAAQS. The Michigan
Department of Environmental Quality
(MDEQ) submitted these requests on
May 9, 2006 and June 13, 2006, and
supplemented them on May 26, 2006,
August 25, 2006, and November 30,
2006. In approving these requests, EPA
is also approving, as revisions to the
Michigan State Implementation Plan
(SIP), the State’s plans for maintaining
the 8-hour ozone NAAQS through 2018
in these areas. EPA is also finding
adequate and approving, for purposes of
transportation conformity, the State’s
2018 Motor Vehicle Emission Budgets
(MVEBs) for the Flint, Grand Rapids,
Kalamazoo-Battle Creek, Lansing-East
Lansing, Muskegon, Benton Harbor,
Benzie County, Cass County, Huron
County, and Mason County areas.
DATES: This final rule is effective on
May 16, 2007.

ADDRESSES: EPA has established a
docket for this action as it relates to the
Grand Rapids, Kalamazoo-Battle Creek,
Lansing-East Lansing, Benzie County,
Huron County, and Mason County areas
under Docket ID No. EPA-R05-OAR-
2006-0517 and a docket for this action
as it relates to the Flint, Muskegon,
Benton Harbor, and Cass County areas
under Docket ID No. EPA-R05-OAR-
2006—0563. All documents in the docket
are listed on the www.regulations.gov
Web site. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone
Kathleen D’Agostino, Environmental
Engineer, at (312) 886—1767 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Kathleen D’Agostino, Environmental
Engineer, Criteria Pollutant Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 886—1767,
dagostino.kathleen@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

Table of Contents

I. What Is the Background for This Rule?

II. What Comments Did We Receive on the
Proposed Actions?

III. What Are Our Final Actions?

IV. Statutory and Executive Order Review

I. What Is the Background for This
Rule?

Ground-level ozone is not emitted
directly by sources. Rather, emissions of
nitrogen oxides (NOx) and volatile
organic compounds (VOCs) react in the
presence of sunlight to form ground-
level ozone. NOx and VOCs are referred
to as precursors of ozone.

The CAA establishes a process for air
quality management through the
NAAQS. Before promulgation of the
current 8-hour standard, the ozone
NAAQS was based on a 1-hour
standard. At the time EPA revoked the
1-hour ozone NAAQS, on June 15, 2005,
the Flint, Grand Rapids, Kalamazoo-
Battle Creek, Lansing-East Lansing,
Muskegon, Benton Harbor, Benzie
County, Cass County, Huron County,
and Mason County areas were all
designated as attainment under the 1-
hour ozone NAAQS.

On July 18, 1997, EPA promulgated a
revised 8-hour ozone standard of 0.08
parts per million (ppm). This new
standard is more stringent than the
previous 1-hour standard. On April 30,
2004 (69 FR 23857), EPA published a
final rule designating and classifying
areas under the 8-hour ozone NAAQS.
These designations and classifications
became effective June 15, 2004. The
CAA required EPA to designate as
nonattainment any area that was
violating the 8-hour ozone NAAQS
based on the three most recent years of
air quality data, 2001-2003.

The CAA contains two sets of
provisions, subpart 1 and subpart 2, that
address planning and control
requirements for nonattainment areas.
(Both are found in title I, part D, 42
U.S.C. 7501-7509a and 7511-7511f,
respectively.) Subpart 1 (which EPA
refers to as ‘‘basic’”’ nonattainment)
contains general requirements for
nonattainment areas for any pollutant,

including ozone, governed by a NAAQS.
Subpart 2 (which EPA refers to as
“classified”” nonattainment) provides
more specific requirements for ozone
nonattainment areas. Under EPA’s
Phase 1 8-hour ozone implementation
rule, (69 FR 23951 (April 30, 2004)), an
area was classified under subpart 2
based on its 8-hour ozone design value
(i.e., the 3-year average annual fourth-
highest daily maximum 8-hour average
ozone concentration), if it had a 1-hour
design value at the time of designation
at or above 0.121 ppm (the lowest 1-
hour design value in Table 1 of subpart
2) (69 FR 23954). All other areas were
covered under subpart 1, based upon
their 8-hour design values (69 FR
23958). The Muskegon and Cass County
areas were designated as subpart 2, 1-
hour ozone moderate ! nonattainment
areas by EPA on April 30, 2004, (69 FR
23857, 23911), based on air quality
monitoring data from 2001-2003. The
Flint, Grand Rapids, Kalamazoo-Battle
Creek, Lansing-East Lansing, Benton
Harbor, Benzie County, Huron County,
and Mason County areas were all
designated as subpart 1, 8-hour ozone
nonattainment areas by EPA on April
30, 2004, (69 FR 23857, 23910-23911)
based on 2001-2003 air quality
monitoring data.

Under section 181(a)(4) of the CAA,
EPA may adjust the classification of an
ozone nonattainment area to the next
higher or lower classification if the
design value for the area is within five
percent of the cut-off for that higher or
lower classification. On September 22,
2004, EPA adjusted the classification of
several nonattainment areas which had
been designated and classified under
subpart 2 on April 30, 2004. At that
time, EPA adjusted the classifications of
the Muskegon and Cass County
nonattainment areas from moderate to
marginal (69 FR 56697, 56708-56709). It
should be noted that the United States
Court of Appeals for the District of
Columbia Circuit has recently vacated
EPA’s April 30, 2004 “Final Rule to
Implement the 8-Hour Ozone National
Ambient Standard” (the Phase 1
implementation rule). South Coast Air
Quality Management District v. EPA,
No. 04-1200., 472 F.3d 882 (DC Cir.
2007). EPA issued a supplemental
proposed rulemaking that set forth its
views on the potential effect of the
Court’s ruling on these and other
proposed redesignation actions. 72 FR
13452 (March 22, 2007) See discussion
below.

1Under subpart 2 of the CAA, areas are further
classified as marginal, moderate, serious, severe or
extreme based on the design value for the area.
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40 CFR Section 50.10 and 40 CFR Part
50, Appendix I provide that the 8-hour
ozone standard is attained when the 3-
year average of the annual fourth-
highest daily maximum 8-hour average
ozone concentration is less than or
equal to 0.08 ppm, when rounded. The
data completeness requirement is met
when the average percent of days with
valid ambient monitoring data is greater
than 90%, and no single year has less

than 75% data completeness. See 40
CFR Part 50, Appendix I, 2.3(d).

On May 9, 2006, Michigan requested
that EPA redesignate the Grand Rapids,
Kalamazoo-Battle Creek, Lansing-East
Lansing, Benzie County, Huron County,
and Mason County areas to attainment
for the 8-hour ozone standard. The State
supplemented its redesignation requests
on May 26, 2006 and August 25, 2006.
The redesignation requests included

three years of complete, quality-assured
data for the period of 2002 through
2004, as well as complete quality
assured data for 2005, indicating the 8-
hour NAAQS for ozone had been
attained for all of the areas covered by
the request. Subsequently EPA reviewed
the quality assured monitoring data for
2004-2006. These data show that these
areas continued to attain the standard
for 2004-2006. See Table 1 below.

TABLE 1.—ANNUAL 4TH HIGH DAILY MAXIMUM 8-HOUR OZONE CONCENTRATION AND 3-YEAR AVERAGES OF 4TH HIGH
DAILY MAXIMUM 8-HOUR OZONE CONCENTRATIONS

; : : 2004-2006
: 2004 4th high | 2005 4th high | 2006 4th high
Area County Monitor average
(ppm) (ppm) (ppm) (oom)

Grand Rapids ............... Kent ..o, Grand Rapids 26— 0.068 0.083 0.082 0.077
0810020.

Evans 26-0810022 ..... 0.072 0.083 0.081 0.078

(0]17 11177 R Jenison 26—-1390005 ... 0.069 0.086 0.083 0.079

Kalamazoo-Battle Creek | Kalamazoo .................. Kalamazoo 26— 0.068 0.081 0.068 0.072
0770008.

Lansing-East Lansing ... | Clinton ...............c........ Rose Lake 26— 0.070 0.078 0.071 0.073
0370001.

Lansing-East Lansing 0.068 0.082 0.071 0.073

26-0650012.

Frankfort 26-0190003 0.075 0.086 0.080 0.080

Harbor Beach 26— 0.068 0.077 0.073 0.072
0633006.

Mason .......cccceeiiiiins Mason ......ccccciiiieen. Scottville 26—1050007 0.071 0.085 0.076 0.077

On June 13, 2006, Michigan requested
that EPA redesignate the Flint,
Muskegon, Benton Harbor, and Cass
County areas to attainment for the 8-
hour ozone standard. The State
supplemented its requests on August 25,
2006 and November 30, 2006. The
redesignation requests included three
years of complete, quality-assured data
for 2004-2006, indicating the 8-hour
NAAQS for ozone had been attained for
all of the areas covered by the request.
Data submitted by the State also showed
attainment in 2003-2005. Under the
CAA, nonattainment areas may be
redesignated to attainment if sufficient
complete, quality-assured data are
available for the Administrator to
determine that the area has attained the
standard, and the area meets the other
CAA redesignation requirements in
section 107(d)(3)(E).

On December 7, 2006 (71 FR 70915),
EPA proposed to make determinations
that the Grand Rapids, Kalamazoo-Battle
Creek, Lansing-East Lansing, Benzie
County, Huron County, and Mason
County areas have attained the 8-hour
ozone NAAQS, and to approve the
redesignations of the areas from
nonattainment to attainment for the 8-
hour ozone NAAQS. EPA also proposed
to approve maintenance plan SIP
revisions for the Grand Rapids,
Kalamazoo-Battle Creek, Lansing-East

Lansing, Benzie County, Huron County,
and Mason County areas. Additionally,
EPA found adequate and proposed to
approve the 2018 Motor Vehicle
Emissions Budgets (MVEBs) submitted
by Michigan for these areas in
conjunction with the redesignation
requests.

On January 8, 2007 (72 FR 699), EPA
proposed to make determinations that
the Flint, Muskegon, Benton Harbor,
and Cass County areas have attained the
8-hour ozone NAAQS, and to approve
the redesignations of the areas from
nonattainment to attainment for the 8-
hour ozone NAAQS. EPA also proposed
to approve the maintenance plan SIP
revisions for the Flint, Muskegon,
Benton Harbor, and Cass County areas.
Additionally, EPA found adequate and
proposed to approve the 2018 MVEBs
submitted by Michigan for these areas in
conjunction with the redesignation
requests. The rationale for EPA’s
proposed actions is explained in the
notices of proposed rulemaking and will
not be restated here.

In addition, as noted above, EPA
issued a supplemental proposed
rulemaking setting forth EPA’s views on
the potential impact of the Court’s
ruling in South Coast Air Quality
Management District v EPA. EPA
provided a 15-day review and comment
period on this supplemental proposed

rulemaking. The public comment period
closed on April 6, 2007. EPA received
six comments, all supporting EPA’s
supplemental proposed rulemaking, and
supporting redesignation of the affected
areas. EPA recognizes the support
provided in these comments but does
not believe any specific response to
comments is necessary with respect to
these comments. In addition, several of
these comments included additional
rationale for proceeding with these
proposed designations. EPA had not
requested comment on any additional
rationale, does not believe any
additional rationale is necessary, and
similarly does not believe any specific
response to these comments is
necessary, and thus has not provided
any.

II. What Comments Did We Receive on
the Proposed Actions?

EPA provided a 30-day review and
comment period on the proposed rules.
The public comment periods closed on
January 1, 2007 and February 7, 2007.
EPA received a letter from the Crystal
Lake Watershed Association in favor of
the redesignation of Benzie County. EPA
received adverse comments from the
Little River Band of Ottawa Indians and
from three citizens. Unless an area was
specifically identified by the
commentor, EPA assumed that the
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comment applied to all areas. A
summary of the adverse comments
received, and EPA’s responses, follows.

(1) Comment: Redesignation of
Mason, Benzie and Muskegon Counties
at this time would be premature because
the data are misleading. Although the
three-year averages for both Mason and
Benzie Counties during the period of
2002-2004, 2003—-2005 and 2004—-2006
were less than 0.085 parts per million
(ppm), which puts both counties into
attainment for the 8-hour ozone
NAAQS, 2004 was a statistical outlier.
This argument could be extended to
other counties affected by EPA’s
proposals.

Response: The CAA provides the
requirements for redesignating a
nonattainment area to attainment.
Specifically, section 107(d)(3)(E) allows
for redesignation provided that, among
other things, the Administrator
determines that the area has attained the
applicable NAAQS. A determination
that an area has attained the standard is
based on an objective review of air
quality data. There are no provisions in
the CAA or in EPA redesignation policy
for using monitoring data trends or
statistical analyses as criteria for
determining attainment in evaluating a
redesignation request.

EPA promulgated the current 8-hour
ozone standard on July 18, 1997 (62 FR
38856). As discussed in detail in the
proposed rule, an area is considered to
be in attainment of the 8-hour ozone
standard if the 3-year average of the
fourth-highest daily maximum 8-hour
average ozone concentrations measured
at each monitor within an area over
each year does not exceed 0.084 ppm.
Three years of air quality data are used
to allow for year-to-year variations in
meteorology. The three year averaging
period provides a reasoned balance
between evening out meteorological
effects and properly addressing real
changes in emission levels. See 66 FR
53094, 53100 (October 19, 2000)
(redesignation of Pittsburgh) and 69 FR
21717, 21719-21720 (April 22, 2004)
(determination of attainment for the Bay
Area). In the case of Mason and Benzie
Counties, both areas have attained the
standard for three three-year periods,
which is also the case for the Grand
Rapids, Kalamazoo-Battle Creek,
Lansing-East Lansing and Huron County
areas. The Muskegon area has attained
the standard for two three-year periods,
which is also the case for the Flint,
Benton Harbor and Cass County areas.
In all cases, these areas have
demonstrated attainment for longer than
is required. As the commentor
acknowledges, the areas are monitoring
attainment of the 8-hour standard. EPA

has no basis for using other criteria to
determine if an area is attaining the 8-
hour ozone NAAQS.

It should be noted that, to put recent
western Michigan meteorological
monitoring data into perspective, EPA
obtained historical temperature data
recorded at the Muskegon County
Airport from the National Oceanic and
Atmospheric Administration’s (NOAA)
National Climate Data Center. Review of
average high temperatures and number
of days with temperatures greater than
or equal to 90°F recorded over the ozone
season for the past 50 years indicates
that the year-to-year variations recorded
from 2003-2006, are typical of historical
values. Average high temperatures are
above the 50 year average for 2003, 2005
and 2006 and slightly below the 50 year
average for 2004. Taken together,
average high temperatures for the 2003—
2005 and 2004-2006 time periods are
above the 50 year average. Considering
the number of days with temperatures of
90°F or greater, values for the 2003—
2005 and 2004-2006 time periods are
above the 50 year average. This
information does not support the
commentor’s contention that abnormal
meteorology was responsible for
improvements in air quality.

In addition, as discussed at length in
the proposals, the areas have met the
separate redesignation requirement of
demonstrating that the improvement in
air quality is due to permanent and
enforceable emissions reductions. This
further refutes the contention that
favorable meteorology accounts for
attainment.

(2) Comment: EPA should look with
more scrutiny at the 4th highest 8-hour
averages for each year. Reviewing these
values, it is difficult to predict whether
Benzie, Mason, and Muskegon Counties
will be able to maintain the ozone
standard starting with the 2005-2007
data, since the failing values for next
year are close to what the values have
been for the past two years. Muskegon
has a failing value lower than the 4th
highest 8-hour average for every year
except 2004.

Response: As discussed above, neither
the CAA nor EPA’s interpretation of
CAA requirements in policy memoranda
provide for using monitoring data trends
or statistical analyses as criteria for
determining attainment for evaluating a
redesignation request. Section
107(d)(3)(E) of the CAA allows for
redesignation provided that, among
other things, the Administrator
determines that the area has attained the
applicable NAAQS. As described in
detail in the proposed rules, the Grand
Rapids, Kalamazoo-Battle Creek,
Lansing-East Lansing, Muskegon,

Benton Harbor, Flint, Benzie County,
Cass County, Huron County, and Mason
County areas are all monitoring
attainment of the 8-hour ozone NAAQS.
In addition, consistent with the
requirements of sections 175A and
107(d)(3)(E) of the CAA, Michigan has
submitted maintenance plans for the
areas which show continued
maintenance and continuing reductions
in NOx and VOC emissions through
2018, further decreasing peak ozone
levels and maintaining ozone
attainment. It should also be noted that
reductions in emissions that have
occurred and that will continue to occur
in upwind areas will contribute to
maintenance of the NAAQS in these
areas. Some of these measures include
the NOx SIP call, stationary source NOx
regulations, the National Low Emission
Vehicle (NLEV) program, Tier 2
emission standards for vehicles (Tier 2),
low sulfur diesel fuel standards and
heavy-duty diesel engine standards.
Additionally, Illinois, Indiana,
Wisconsin, and Michigan, along with 25
other states and the District of
Columbia, are subject to the Clean Air
Interstate Rule, which should result in
reduced NOx emissions and a reduction
in transported ozone. Furthermore, as
demonstrated by the contingency
measure provisions required by section
175A(d), the CAA clearly anticipates
and provides for situations where an
area might monitor a violation of the
NAAQs after having been redesignated
to attainment. Michigan has included
contingency measure provisions
consistent with CAA requirements in
their maintenance plans to address any
possible future violation of the NAAQS.
(3) Comment: The results from 2004
are abnormally low due solely to the
weather. While we agree that there is an
overall downward trend, we insist that
the unfavorable weather for ozone
formation led to atypically low results
in 2004. The results for that year are
single handedly dragging down the
three year average and artificially
bringing the areas into attainment before
they have reached a maintainable
situation. The commentor is particulary
concerned with the Benzie County,
Mason County, and Muskegon areas.
Response: It should be noted that as
discussed above, the year to year
temperature variations recorded from
2003-20086, are typical of historical
values and EPA does not believe that
the 2004 data were abnormally low.
Moreover, as discussed in greater detail
above, section 107(d)(3)(E)(i) of the CAA
requires that the Administrator
determine that the area has attained the
applicable NAAQS. A determination
that an area has attained the NAAQS is
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based on an objective review of air
quality data. An area is considered to be
in attainment of the 8-hour ozone
standard if the 3-year average of the
fourth-highest daily maximum 8-hour
average ozone concentrations measured
at each monitor within an area over
each year does not exceed 0.084 ppm.
Three years of air quality data are used
to allow for year-to-year variations in
meteorology. The adequacy of the ozone
standard is not at issue in this
rulemaking. Comments regarding the
adequacy of the ozone standard would
have more appropriately been submitted
in response to the proposal of the 8-hour
standard.

In addition, as discussed above,
Michigan has submitted maintenance
plans which show continuing
reductions in NOx and VOC emissions
through 2018, and include contingency
measure provisions to address any
possible future violation of the NAAQS.
Moreover, as discussed in the proposals,
71 FR 70921 (December 7, 2006) and 72
FR 704-705 (January 8, 2007), Michigan
has shown that the improvement in air
quality is due to permanent and
enforceable emissions reductions, and
not to favorable meteorology. Emission
reductions from within the areas, as
well as regional reductions from
upwind areas, are responsible for
attainment. Reductions in VOC and
NOx emissions have occurred in
Michigan, as well as in upwind areas, as
a result of Federal emission control
measures, with additional emission
reductions expected to occur in the
future. Federal emission control
measures include: The NLEV program,
Tier 2 emission standards for vehicles,
gasoline sulfur limits, low sulfur diesel
fuel standards, and heavy-duty diesel
engine standards. In accordance with
EPA’s NOx SIP call, Michigan
developed rules to control NOx
emissions from electric generating units
(EGUs), major non-EGU industrial
boilers, and major cement kilns.
Between 2000 and 2004, this resulted in
a 40,577 ton reduction in ozone season
NOx emissions. Illinois and Indiana
have also adopted regulations to comply
with the NOx SIP call which have
resulted in a 155,831 ton reduction in
ozone season NOx emissions between
2000 and 2004. While Wisconsin was
not subject to the NOx SIP call, the state
has adopted NOx regulations to meet
rate of progress requirements. The
emission reductions from all of these
programs are permanent and
enforceable.

(4) Comment: MDEQ’s maintenance
plans do not address the fact that the
Lake Michigan shoreline counties are
overwhelmingly impacted by ozone

originating from sources across the lake
in the Chicago-Gary-Milwaukee area.
Instead, MDEQ insists on controlling
local sources when the reason for the
problem is solely rooted in pollution
traveling on prevailing winds across the
lake. It is disingenuous for MDEQ to
submit a maintenance plan to EPA that
does not address the need for
controlling these distant sources as they
are the root cause. Furthermore, it is
equally as wrong for EPA to accept such
a request without reassurances from
MDEQ in writing to pursue its options
in Section 126 of the CAA regardless of
the consequences. EPA should deny
MDEQ’s request unless they include
Section 126 provisions in the
maintenance plan. If EPA chooses to
accept this request without
commitments in writing from MDEQ to
pursue its options under Section 126,
then the onus is on EPA to pursue those
actions. The commentor is particularly
concerned with the Benzie County,
Mason County and Muskegon areas.

Response: MDEQ has included in its
maintenance plans, control measures
which the State has the authority to
adopt and enforce. MDEQ does not have
the authority to adopt and enforce
measures to control sources located in
Illinois, Indiana, or Wisconsin. It would
be inappropriate for the State to include
in its maintenance plans contingency
measures that it could neither adopt nor
enforce.

Section 110(a)(2)(D) of the CAA,
which applies to all SIPs for each
pollutant covered by a NAAQS, and for
all areas regardless of their attainment
designation, provides that a SIP must
contain provisions preventing its
sources from contributing significantly
to nonattainment problems or
interfering with maintenance in
downwind States.

Section 126 of the CAA authorizes a
downwind state to petition EPA for a
finding that any new or existing major
stationary source or group of stationary
sources upwind of the state emits or
would emit in violation of the
prohibition of section 110(a)(2)(D)
because their emissions contribute
significantly to nonattainment, or
interfere with maintenance, of a NAAQS
in the state. Michigan retains the
authority, under section 126 of the CAA,
to petition EPA should this become
necessary in the future. It is unnecessary
for Michigan to cite section 126 of the
CAA in its maintenance plans to
preserve this option. Upwind areas will
remain subject to the provisions of
section 110(a)(2)(D) and section 126
after the areas are redesignated to
attainment, and redesignation will not

remove the protections of these
provisions for lakeshore counties.

Furthermore, Section 110(k)(5)
authorizes EPA to find that a SIP is
substantially inadequate to meet any
CAA requirement, as well as to mitigate
interstate transport of the type described
in section 184 (concerning ozone
transport in the northeast) or section
176A (concerning interstate transport in
general), and thereby require the State to
submit, within a specified period, a SIP
revision to correct the inadequacy. EPA
exercised this authority in issuing the
NOx SIP call, and would do so again, as
necessary, if it finds that SIPs do not
adequately address transport.

In fact, upwind areas, including
Chicago-Gary-Lake County, IL-IN and
Milwaukee-Racine, WI, are continuing
to implement measures to reduce ozone
precursors; including the NOx SIP call,
stationary source NOx regulations,
NLEV, Tier 2, low sulfur diesel fuel
standards and heavy-duty diesel engine
standards. Additionally, Illinois,
Indiana, Wisconsin, and Michigan,
along with 25 other states and the
District of Columbia, are subject to the
Clean Air Interstate Rule, which should
result in reduced NOx emissions and a
reduction in transported ozone.

(5) Comment: One commenter
disagreed with the assertion that
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, dated Nov. 6, 2000, (E.O.
13175) does not apply to the Region’s
proposed approval of MDEQ’s requests
to redesignate certain counties from
“non-attainment” to “attainment” for
ozone pursuant to Section 107(d) of the
Clean Air Act. The commenter states
that EPA’s action has tribal implications
under E.O. 13175.

Response: E.O. 13175 was signed on
November 6, 2000, and sets forth
various provisions regarding
consultation and coordination between
Federal agencies undertaking “policies
that have tribal implications” and
Indian tribal governments. Under E.O,
13175, the term ““policies that have
tribal implications” refers to
“regulations, legislative comments or
proposed legislation, and other policy
statements or actions that have
substantial direct effects on one or more
Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.”

It is not necessary to address the
scope of E.O. 13175 at this time. Federal
policy and EPA’s 1984 Indian Policy
encourage the Agency to consult with
Tribes prior to taking actions that affect
Tribal governments. Recognizing tribal
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interest in this matter, the Region
offered to consult with all Michigan
Tribes with respect to the redesignation
requests. Five Tribes accepted this offer,
and consultation occurred by means of
a conference call on August 30, 2006
and a face-to-face meeting held at the
Nottawaseppi Huron Band of
Potawatomi Indians tribal center on
September 26, 2006. Consequently, the
purposes of the executive order were
satisfied in this case.

(6) Comment: Even though EPA was
only required to consult with tribes
once, it is by no means prohibited from
talking to them again. At the very least
there are two requests submitted by
MDEQ (May 9, 2006 and June 13, 2006)
which should translate to two
consultation processes. Furthermore,
the effectiveness of the consultation
process has been significantly
diminished since the current Regional
Administrator and Air Division Director
were not in their current positions or on
leave when the meeting took place.

Response: We believe that the
consultation process was constructive
and appreciate the considered
comments provided by the Little River
Band of Ottawa Indians. However, at
this time we believe that the conference
call and meeting constitute adequate
consultation and do not believe that
value would be added through
additional consultation on this issue.
Both the May 9, 2006, and June 13,
2006, redesignation submittals were
discussed in the conference call and at
the meeting. Furthermore, the
comments do not raise any issues that
were not discussed during the
consultation. With respect to EPA
management changes, we believe that
this has no bearing on the effectiveness
or adequacy of the consultation process.
Appropriate EPA representatives
participated in the consultation process
and current management has been
comprehensively briefed.

(7) Comment: The CAA requires EPA
to act within 18 months of the
submission of a redesignation request.
Michigan submitted the requests on
May 9, 2006 and June 13, 2006. This
means EPA does not have to approve or
deny the requests until November 9,
2007 and December 13, 2007,
respectively. Thus, EPA could choose to
wait and see what will happen with
these counties after the end of next
ozone season. More importantly though,
EPA could see what the three-year
average is without the abnormally low
2004 data skewing the results. EPA
should hold off on redesignating these
counties until after 2007’s ozone season
is complete.

Response: As noted above in
responses to comments, the year to year
temperature variations recorded from
2003-2006, are typical of historical
values and EPA does not believe that
the 2004 data were abnormally low.
Moreover, as set forth above in response
to comments, three years of air quality
data are used in determining attainment
with the standard to allow for year-to-
year variations in meteorology. In any
event, delay of the redesignation is not
necessary because the Grand Rapids,
Kalamazoo-Battle Creek, Lansing-East
Lansing, Muskegon, Benton Harbor,
Flint, Benzie County, Cass County,
Huron County, and Mason County areas
are all in attainment of the 8-hour ozone
standard and have otherwise met all
applicable requirements for
redesignation. For the Grand Rapids,
Kalamazoo-Battle Creek, Lansing-East
Lansing, Benzie County, Huron County,
and Mason County areas, attainment
was achieved at the end of the 2004
ozone monitoring season, when each of
the areas attained the ozone standard
with quality assured 2002-2004
monitoring data. Since that time, MDEQ
has collected and reported quality
assured monitoring data for 2005 and
2006, resulting in three 3-year periods of
monitored attainment. For the Flint,
Muskegon, Benton Harbor, and Cass
County areas, attainment was achieved
at the end of the 2005 ozone monitoring
season, when each of the areas attained
the ozone standard with quality assured
2003-2005 monitoring data. Since that
time, MDEQ has collected and reported
quality assured monitoring data for
2006, resulting in two 3-year periods of
monitored attainment. Furthermore, as
demonstrated in Michigan’s
maintenance plans, VOC and NOx
emissions will continue to decline
through 2018, further decreasing peak
ozone levels and maintaining
attainment of the ozone standard.
MDEQ has met all of the criteria for
redesignation contained in the CAA;
therefore EPA has no basis for delaying
approval of the State’s request.

(8) Comment: For the Mason County
ozone monitor, MDEQ discounted the 8-
hour average value of 0.089 ppm,
recorded on June 17, which was the 3rd
highest 8-hour average for 2006. This
change caused the 4th highest value to
drop from 0.083 ppm to 0.076 ppm. The
reason given for discounting monitoring
data recorded on June 17 at the Mason
County ozone monitor was that the
shelter temperature exceeded acceptable
limits due to a faulty air conditioner.
Obviously, such failures skew samples
results since the ozone is no doubt
highest when high temperatures also

prevail. Certainly, days discounted that
are among the four highest are much
more significant than those below it.
Thus, it seems there should be a
mechanism for documenting discounted
days amongst the four highest for any
monitor and the reason for discounting
the data.

Response: EPA has established
specific quality assurance criteria for the
collection of ambient data. One of these
criteria, stated in Part 1, Section 7.1.2 of
the EPA’s “Quality Assurance
Handbook for Air Pollution
Measurement Systems,” is that ozone
analyzers must be operated within a
specific temperature range (20 °C to 30
°C). This temperature range is set
because the instruments have been
tested and qualified in this range of
temperatures. Establishing a range of
operating temperature ensures that the
instrument’s reported concentrations do
not drift from actual concentration;
therefore, when the temperature exceeds
this range, data are no longer considered
to have met the quality objectives and
are considered missing for regulatory
data calculations.

In the EPA Air Quality Database
(AQS), each hour has an ozone value
and can be flagged for a variety of
quality assurance reasons, including the
shelter temperature being out of
acceptable range. If the hourly value is
flagged, then that hour is not used in the
computation of the maximum 8-hour
average. Every eight-hour average must
have at least 6 hours of valid hourly
values, otherwise it is assigned the
value of missing. An ozone monitoring
day is counted as a valid ozone
monitoring day if at least 18 of the 24
possible 8-hour average periods are
available, or the daily maximum 8-hour
average concentration is greater than
0.08 ppm. Invalid days count against the
design value completeness criteria; i.e.,
75% per year and 90% over three years.

MDEQ appropriately flagged its
hourly ozone concentrations in the AQS
database when the monitoring shelter
temperature exceeded 30° C and they
correctly calculated the daily and
annual statistics according to the EPA’s
“Guideline on Data Handling
Conventions for the 8-hour Ozone
NAAQS.” Furthermore, regardless of
whether 0.083 ppm or 0.076 ppm is
used as the 4th highest 8-hour average
for 2006, the area is monitoring
attainment of the 8-hour ozone NAAQS
for the 2004-2006 period.

(9) Comment: June 17 was in the top
four highest days at 20 out of 28 other
Michigan sites for 2006. The Little River
Band of Ottawa Indians operates an
ozone monitor in Manistee County,
which is the closest one to Mason
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County’s monitor. The tribal monitor
has a 4th highest 8-hour average of
0.083 ppm for 2006 as did Mason’s
before the removal of the June 17
reading. Could data from the tribal
monitor be used to supplement missing
data at the Mason County monitor?

Response: As explained in EPA’s
“Guideline on Data Handling
Conventions for the 8-hour Ozone
NAAQS,” in certain situations, credit
can be given toward meeting the 75%
minimum data completeness
requirement for days with monitoring
data that would have had low ozone
concentrations. However, as long as a
site meets the 75% minimum data
completeness requirement in a given
year, EPA does not require that data
substitution from nearby monitors occur
for days that are missing data. The
Mason County monitoring site meets the
75% requirement in 2006, so there is no
requirement to assess nearby monitors
on days with missing data. Also, as
noted above, regardless of whether
0.083 ppm or 0.076 ppm is used as the
4th highest 8-hour average for 2006, the
area is monitoring attainment of the 8-
hour ozone NAAQS for the 2004-2006
period.

(10) Comment: For the Grand Rapids,
Kalamazoo-Battle Creek, Lansing-East
Lansing, Benzie County, Huron County,
and Mason County areas, Michigan used
emissions data from 1999 and 2002 to
show that the improvement in air
quality was due to permanent and
enforceable reductions in emissions.
Why would the state choose a time
period the EPA used to designate the
area nonattainment?

Response: In developing an
attainment inventory, Michigan could
have chosen any of the years that the
areas were monitoring attainment of the
standard. Michigan developed the
redesignation request based on ambient
monitoring for the 2002-2004 time
period showing that the areas had
attained the NAAQS. (The areas have
continued to monitor attainment for the
2003-2005 and 2004—2006 time
periods.) It would have been acceptable
for MDEQ to choose any of the three
years, 2002, 2003, or 2004, as the year
for the attainment inventory. (Because
the areas continue to attain the NAAQS,
2005 or 2006 would also have been
acceptable attainment years.) Michigan
had developed a detailed emissions
inventory for 2002 in support of
regional modeling efforts, and chose this
year for its attainment inventory. As
discussed in more detail in the
proposed rule (71 FR 70921), MDEQ
demonstrated emissions reductions
from 1999 to 2002 and detailed
permanent and enforceable control

measures over this time period that
were responsible for the reduction in
emissions. If Michigan had chosen a
later year for its attainment inventory, it
could have documented an even greater
reduction in emissions, as the state has
documented increasing emissions
reductions from 2002 through 2018.
Between 2002 and 2006, these areas, as
well as areas upwind, have experienced
further reductions in motor vehicle
emissions due to the implementation of
the NLEV program, Tier 2 emission
standards for vehicles, gasoline sulfur
limits, low sulfur diesel fuel standards,
and heavy-duty diesel engine standards.
In addition, the NOx SIP call required
large reductions in NOx, beginning in
2004, for both Michigan and upwind
areas. The emission reductions from all
of these programs are permanent and
enforceable.

(11) Comment: Air quality monitoring
data for the Grand Rapids area shows an
upward trend from 1997 through 2003.
Why did EPA analyze 2002 emissions
data to show the area has put on
controls, when monitoring data
indicates air quality problems?

Response: Considering monitoring
data from 1999 through 2006, which
covers the time period that the Grand
Rapids area is using to demonstrate
monitored attainment with the standard,
there are year to year variations, but
overall ozone levels appear to be
declining. The fact that the area has
continued to monitor attainment of the
standard for the three most recent three-
year periods supports this view. As
noted above, in response to Comment
10, Michigan could have chosen for its
attainment inventory any of the years
that the area was monitoring attainment
of the standard. The state chose 2002 as
the attainment year and documented
permanent and enforceable control
measures which were responsible for
the reduction in emissions over the
1999-2002 time period. Table 5 set forth
in the proposal (17 FR 70922, 70924)
shows that the Grand Rapids area
reduced VOC emissions by 9,949 tpy
(18%) and NOx emissions by 20,276 tpy
(28%). Had the state chosen a later
attainment year, an even greater
reduction in emissions could have been
shown, as the state has documented
increasing emissions reductions from
2002 through 2018. In addition to the
emissions reductions documented in
Table 5 of the proposal, subsequent
emissions reductions in later years were
obtained from the NLEV program, Tier
2 emission standards for vehicles,
gasoline sulfur limits, low sulfur diesel
fuel standards, heavy-duty diesel engine
standards, and the NOx SIP call.
Upwind areas have also experienced

emissions reductions from these
programs. See Response to Comment 10,
above.

(12) Comment: Levels of ozone,
particulate matter and other pollutants
remain unacceptably high. EPA should
require Michigan to move toward
policies which improve air quality and
pressure the Chicago, Illinois and Gary,
Indiana areas to reduce pollution, which
is transported to Michigan.

Response: Under section 109 of the
CAA, EPA is charged with promulgating
NAAQS for criteria pollutants
(including ozone and particulate matter)
at levels protective of public health and
welfare. EPA promulgated NAAQS for
8-hour ozone on July 18, 1997 (62 FR
38856). The Grand Rapids, Kalamazoo-
Battle Creek, Lansing-East Lansing,
Muskegon, Benton Harbor, Flint, Benzie
County, Cass County, Huron County,
and Mason County areas have
demonstrated attainment of the 8-hour
ozone standard. It should be noted that
while this action does not relate to
particulate matter, all of these areas are
designated as attainment for particulate
matter as well.

This rule is a redesignation action that
is designed to determine whether an
area has met the requirements for
redesignation to attainment for 8-hour
ozone. Considerations of how to address
issues of transport from upwind areas
not related to the current redesignation
action are not relevant for purposes of
this action. As discussed elsewhere in
responses to comments, Sections 126
and 110(a)(2)(D) remain available as
mechanisms to address transport
problems regardless of whether an area
has been redesignated to attainment.

It should be noted, however, that
considerable progress has been made in
reducing transported pollution. EPA has
adopted and implemented the NOx SIP
call, which has significantly reduced
NOx emissions throughout the eastern
half of the United States. In Michigan,
Illinois, and Indiana alone, the NOx SIP
call has been responsible for a reduction
in ozone season NOx emissions in
excess of 196,400 tons between 2000
and 2004. Other Federal measures
including the NLEV program, Tier 2
emission standards for vehicles,
gasoline sulfur limits, low sulfur diesel
fuel standards, and heavy-duty diesel
engine standards continue to be
implemented and should result in
reductions in upwind emissions. In
addition, EPA finalized the Clean Air
Interstate Rule (CAIR) on May 12, 2005.
CAIR is designed to achieve large
reductions of sulfur dioxide (SO,) and/
or NOx emissions across 28 eastern
states and the District of Columbia and
specifically addresses the transported
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pollution from upwind states that
affects downwind air quality problems.
(Illinois, Indiana, Wisconsin and
Michigan are all subject to CAIR.) SO,
and NOx contribute to the formation of
fine particles and NOx contributes to
the formation of ground-level ozone.

(13) Comment: A commentor notes
that EPA’s 8-hour ozone designation
Web site lists the 2001-2003 design
value for the Grand Rapids area as 0.089
ppm. The commentor states that the
design value for the area should be
0.090 ppm, based on the Jennison
monitor.

Response: Yearly 4th high 8-hour
ozone averages at the Jennison monitor
for the years 2001-2003 are 0.086,
0.093, and 0.090 ppm, respectively.
Using the calculation procedures
described in 40 CFR Part 50, Appendix
I, which call for truncating after the
third decimal place, rather than
rounding, the 3-year average of the
fourth-highest daily maximum 8-hour
average ozone concentrations, i.e., the
design value, is 0.089 ppm.

(14) Comment: Considering the 4th
highest 8-hour average for each year for
each monitor in the Grand Rapids-
Muskegon-Holland Consolidated
Statistical Area, rather than the design
value, long term trends show a regional
air quality pattern of elevated and
violating ozone concentrations.

Response: It should be noted that the
commentor is citing three separate
nonattainment areas as if they were one
entity. The Grand Rapids and Muskegon
areas are monitoring attainment of the 8-
hour ozone NAAQS and EPA has
proposed to approve Michigan’s
requests to redesignate these areas to
attainment. The Allegan County area
(Holland) continues to monitor
violations of the 8-hour ozone standard.
Michigan has not requested that the
Allegan County area be redesignated
and this area is not addressed in this
rulemaking.

That being said, as discussed above,
neither the CAA nor EPA’s
interpretation of CAA requirements in
policy memoranda provide for using
monitoring data trends or statistical
analyses as criteria for ascertaining
attainment for purposes of
redesignation. Section 107(d)(3)(E) of
the CAA allows for redesignation
provided that, among other things, the
Administrator determines that the area
has attained the applicable NAAQS. As
described in detail in the proposed
rules, the Grand Rapids and Muskegon
areas are monitoring attainment of the 8-
hour ozone NAAQS.

Furthermore, maintenance plans for
Grand Rapids and Muskegon project
maintenance of the standard through

2018. For Grand Rapids, the
maintenance plan shows that the area
will maintain the standard with
emissions reductions of 27% and 63%
for VOC and NOx, respectively, between
2002 and 2018. For Muskegon, the
maintenance plan shows that the area
will maintain the standard with
emissions reductions of 19% and 31%
for VOC and NOx, respectively, between
2005 and 2018. See 71 FR 70925 and 72
FR 707. Moreover, as described above in
responses to comments, continuing
reductions in emissions from upwind
areas will further contribute to
maintenance of the standard.

(15) Comment: EPA granted
Michigan’s requests to be exempt from
NOx RACT regulation requirements
when NOx has been pointedly and
repeatedly implicated in the ozone
formation process around Lake
Michigan. Based on regional modeling
performed by the Lake Michigan Air
Directors Consortium, EPA should
retract all NOx waiver requests
involving the areas until such time that
the associated NOx control measures are
shown to be completely ineffective at
addressing ozone air quality
improvement in all areas impacted by
those emissions.

Response: EPA approved section
182(f) NOx waivers for the Grand
Rapids, Kalamazoo-Battle Creek,
Lansing-East Lansing, Benzie County,
Huron County, and Mason County areas
on June 6, 2006 (71 FR 32448). The
issuance of NOx waivers for these areas
is not at issue in this rulemaking. This
comment would have more
appropriately been submitted in
response to the proposal to grant these
waivers. The comment is not relevant to
this redesignation action.

(16) Comment: There is not now any
guarantee that a regional program will
be adopted and implemented because
areas in Region 5 are being allowed to
be redesignated without viable
maintenance plans that acknowledge
the need for a comprehensive regional
plan.

Response: The role of a redesignation
action is to address air quality and
regulatory requirements in an
individual nonattainment area, and not
to serve as a mechanism to address
regional air quality issues. As noted
above, MDEQ has included in its
maintenance plans, control measures
which the state has the authority to
adopt and enforce. EPA has reviewed
these maintenance plans and found that
they provide for maintenance of the
ozone standard in accordance with
sections 175A and 107(d)(3)(E). MDEQ
does not have the authority to adopt and
enforce measures to control sources

located in other states. Neither does it
have the authority to unilaterally
compel other states to participate in the
adoption and implementation of a
regional control program. It would be
inappropriate for the State to include in
its maintenance plans contingency
measures that it could neither adopt nor
enforce.

That being said, the redesignation of
areas does not prohibit states from
working together to ensure regional
attainment and maintenance of the
NAAQS. Indeed, it is in the states’ best
interest to do so. Section 110(a)(2)(D)(i)
of the CAA requires states to include in
their SIPs adequate provisions to
prohibit any source or emissions
activity within the state from emitting
any air pollutant in amounts which will
“contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State with
respect to any such national primary or
secondary ambient air quality
standard.* * *”’ The participation by
states in multi-state regional planning
facilitates the evaluation of states’
responsibilities regarding this section of
the CAA and promotes a cohesive plan
for regional attainment and maintenance
of the NAAQS. In fact, Michigan
continues to participate in regional
planning efforts through the Lake
Michigan Air Director’s Consortium.

Redesignation of an area does not
insulate it from the requirements or
protection of section 110(a)(2)(D).
Section 126 is also available to states to
petition for redress if sources in an
upwind state contribute significantly to
nonattainment, or interfere with
maintenance, of a NAAQS in the state.
See prior responses to comments.

In addition, as noted in prior
responses to comments, regional
emissions reductions due to the NOx
SIP call, CAIR, and other regulations
including the NLEV program, Tier 2
emission standards for vehicles,
gasoline sulfur limits, low sulfur diesel
fuel standards, and heavy-duty diesel
engine standards will result in
continued improvement in air quality
throughout the region.

(17) Comment: There are not new
controls on the books that will provide
for demonstrated permanent air quality
improvement by the expected
attainment dates of 2007, 2009 and
2010.

Response: The Grand Rapids,
Kalamazoo-Battle Creek, Lansing-East
Lansing, Muskegon, Benton Harbor,
Flint, Benzie County, Cass County,
Huron County, and Mason County areas
are all monitoring attainment of the 8-
hour ozone NAAQS. Therefore, future
attainment dates are irrelevant to the
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redesignation. Moreover, as discussed in
the proposals, 71 FR 70921 (December
7,2006) and 72 FR 704-705 (January 8,
2007), Michigan has shown that the
improvement in air quality is due to
permanent and enforceable emissions
reductions. Emission reductions from
within the areas as well as regional
reductions from upwind areas are
responsible for attainment. Reductions
in VOC and NOx emissions have
occurred in Michigan, as well as in
upwind areas as a result of Federal
emission control measures, with
additional emission reductions expected
to occur in the future. Federal emission
control measures include: The NLEV
program, Tier 2 emission standards for
vehicles, gasoline sulfur limits, low
sulfur diesel fuel standards, and heavy-
duty diesel engine standards. In
compliance with EPA’s NOx SIP call,
Michigan developed rules to control
NOx emissions from Electric Generating
Units (EGUs), major non-EGU industrial
boilers, and major cement kilns. Illinois
and Indiana have also adopted and
implemented regulations to comply
with the NOx SIP call which have
resulted in a reduction in NOx
emissions. While Wisconsin was not
subject to the NOx SIP call, the state has
adopted NOx regulations to meet rate of
progress requirements. The emission
reductions from all of these programs
are permanent and enforceable.
Furthermore, MDEQ’s maintenance
plans show continued reductions in
ozone precursor emissions through
2018. EPA believes that the
maintenance plans meet the
requirements of sections 175A and
107(d)(3)(E). Future emissions
reductions can be expected both in
Michigan and in upwind areas from
programs including the NLEV program,
Tier 2 emission standards for vehicles,
gasoline sulfur limits, low sulfur diesel
fuel standards, heavy-duty diesel engine
standards, clean air non-road diesel rule
and CAIR.

(18) Comment: The string of 4
monitors going into and downwind of
the heart of the Grand Rapids metro area
depends on the Holland (Allegan
County) site being the lakeshore site.
There is no lakeshore monitor in Ottawa
County. If there were, it would clearly
indicate ozone values closer to the
levels monitored in the adjacent county
north (Muskegon) or the adjacent county
south (Allegan).

Response: It should be noted that the
ozone monitor in Muskegon County (the
Muskegon area) is monitoring
attainment of the ozone NAAQS; the
monitor located in Allegan County is
not. Michigan has not requested that the
Allegan County area be redesignated

and this area is not addressed in this
rulemaking. EPA believes that the
monitoring network for the Grand
Rapids area satisfies the requirements of
40 CFR part 58, appendix D. The EPA
has approved the Grand Rapids
monitoring network as adequate and has
not required a lakeshore monitor in
Ottawa County. There is no basis on
which to speculate what such a monitor
would record if it were in place, and it
would be inappropriate for EPA to use
such speculation as a criterion for
redesignation. As discussed above,
section 107(d)(3)(E) of the CAA allows
for redesignation provided that, among
other things, the Administrator
determines that the area has attained the
applicable NAAQS. An area is
considered to be in attainment of the 8-
hour ozone standard if the 3-year
average of the fourth-highest daily
maximum 8-hour average ozone
concentrations measured at each
monitor within an area over each year
does not exceed 0.084 ppm. The Grand
Rapids area is monitoring attainment of
the 8-hour ozone NAAQS, based on that
criterion.

(19) Comment: EPA had previously
approved Michigan’s ozone monitoring
plans with the understanding that the
Grand Rapids metro area would be
designated as a single area including all
4 counties (Allegan, Kent, Ottawa and
Muskegon counties). All the counties
contain urbanized areas and their
metropolitan connections are clear in
the driving/commuting and emissions
statistics. EPA understood this when
proposing the 8-hour designations based
on the full metropolitan area. EPA
utilized technical justifications for
splitting the area into separate pieces
that do not fit the criteria required in
EPA’s standing guidance. However, if
the EPA feels the need to split the areas,
then it should require a more protective
monitor location for a monitor in
Ottawa County. If classification is based
on either the Holland or Muskegon site,
then that test is met.

Response: There is nothing in the
record that supports the commentor’s
allegation. Michigan has been operating
an approved monitoring network over
the entire time period in question. EPA
believes that the monitoring network for
the Grand Rapids area satisfies the
requirements of 40 CFR part 58,
appendix D. EPA designated and
classified the four counties as three
separate areas (Grand Rapids,
Muskegon, and Allegan County) under
both the 1-hour ozone standard (56 FR
56778, November 6, 1991) and the 8-
hour ozone standard (69 FR 23910—
23911, April 30, 2004), based on the
ozone monitoring data for each

respective area. The 8-hour ozone
designations, including area boundaries
and the underlying monitoring data
used for such designations, are not at
issue in this rulemaking. Comments
regarding the appropriateness of the 8-
hour ozone designations would have
more appropriately been submitted
during the designation process. They are
not relevant to a rulemaking on the
redesignation of the area.

Grand Rapids has an approved
adequate monitoring network, and the
monitors in Muskegon and Allegan are
not relevant to making an attainment
determination for Grand Rapids.

(20) Comment: The two-year average
of fourth high 8-hour averages for
Muskegon exceeds 0.085 ppm.
According to the maintenance plan for
Muskegon, MDEQ has six months from
the close of the ozone season to review
the circumstances leading to the high
monitored values. This review should
be completed by April 1, 2007. Will the
review be completed by this date? What
has MDEQ concluded?

Response: Neither the CAA nor EPA
policy memoranda contain the
requirement that a state begin to
implement a maintenance plan that has
not yet been approved into the SIP,
much less establish its implementation
as a criterion for redesignation. The
State will be required to implement its
maintenance plans when they are
approved as revisions to the SIP.

II1. What Are Our Final Actions?

EPA is taking several related actions.
EPA is making determinations that the
Flint, Grand Rapids, Kalamazoo-Battle
Creek, Lansing-East Lansing, Muskegon,
Benton Harbor, Benzie County, Cass
County, Huron County, and Mason
County areas have attained the 8-hour
ozone NAAQS. EPA is also approving
the State’s requests to change the legal
designations of the Flint, Grand Rapids,
Kalamazoo-Battle Creek, Lansing-East
Lansing, Muskegon, Benzie County,
Cass County, Huron County, and Mason
County areas from nonattainment to
attainment for the 8-hour ozone
NAAQS. EPA is also approving as SIP
revisions Michigan’s maintenance plans
for the areas (such approval being one
of the CAA criteria for redesignation to
attainment status). Additionally, EPA is
finding adequate and approving for
transportation conformity purposes the
2018 MVEBs for the Flint, Grand
Rapids, Kalamazoo-Battle Creek,
Lansing-East Lansing, Muskegon, Benzie
County, Cass County, Huron County,
and Mason County areas. With respect
to EPA’s approval of the redesignation
of each area and approval of its
associated maintenance plan and
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MVEB’s, EPA construes such actions as
separate and independent from EPA’s
actions concerning the other areas
subject to this rulemaking. Thus any
challenge to EPA’s action with respect
to an individual area shall not affect
EPA’s actions with respect to the other
areas named in this notice.

EPA finds that there is good cause for
these actions to become effective
immediately upon publication because a
delayed effective date is unnecessary
due to the nature of a redesignation to
attainment, which relieves the area from
certain CAA requirements that would
otherwise apply to it. The immediate
effective date for this action is
authorized under both 5 U.S.C.
553(d)(1), which provides that
rulemaking actions may become
effective less than 30 days after
publication if the rule “grants or
recognizes an exemption or relieves a
restriction” and section 553(d)(3) which
allows an effective date less than 30
days after publication ““as otherwise
provided by the agency for good cause
found and published with the rule.”
The purpose of the 30-day waiting
period prescribed in 553(d) is to give
affected parties a reasonable time to
adjust their behavior and prepare before
the final rule takes effect. Today’s rule,
however, does not create any new
regulatory requirements such that
affected parties would need time to
prepare before the rule takes effect.
Rather, today’s rule relieves the State of
planning requirements for these 8-hour
ozone nonattainment areas. For these
reasons, EPA finds good cause under 5
U.S.C. 553(d)(3) for these actions to
become effective on the date of
publication of these actions.

IV. Statutory and Executive Order
Review

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 12898: Environmental
Justice

Executive Order 12898 establishes a
Federal policy for incorporating
environmental justice into Federal
agency actions by directing agencies to
identify and address, as appropriate,
disproportionately high and adverse
human health or environmental effects
of their programs, policies, and
activities on minority and low-income
populations. Today’s actions do not
result in the relaxation of control

measures on existing sources and
therefore will not cause emissions
increases from those sources. Overall,
emissions in the areas are projected to
decline following redesignation. Thus,
today’s actions will not have
disproportionately high or adverse
effects on any communities in the area,
including minority and low-income
communities

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

Because it is not a ““significant
regulatory action” under Executive
Order 12866 or a ‘‘significant energy
action,” this action is also not subject to
Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting Federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Redesignation of an area to attainment
under section 107(d)(3)(E) of the Clean
Air Act does not impose any new
requirements on small entities.
Redesignation is an action that affects
the status of a geographical area and
does not impose any new regulatory
requirements on sources. Accordingly,
the Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1505).

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175 (65 FR 67249,
November 9, 2000) requires EPA to
develop an accountable process to
ensure ‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” EPA has consulted with
interested tribes in Michigan to discuss
the redesignation process and the
impact of a change in designation status
of these areas on the tribes. Accordingly,
EPA has complied with Executive Order

13175 to the extent that it applies to the
action.

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
states, on the relationship between the
national government and the states, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). Redesignation is an
action that merely affects the status of
a geographical area, does not impose
any new requirements on sources, or
allows a state to avoid adopting or
implementing other requirements, and
does not alter the relationship or the
distribution of power and
responsibilities established in the Clean
Air Act.

Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This rule also is not subject to
Executive Order 13045 “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it approves a
state rule implementing a Federal
Standard.

National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTA), 15 U.S.C. 272,
requires Federal agencies to use
technical standards that are developed
or adopted by voluntary consensus to
carry out policy objectives, so long as
such standards are not inconsistent with
applicable law or otherwise
impracticable. In reviewing program
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act. Absent
a prior existing requirement for the state
to use voluntary consensus standards,
EPA has no authority to disapprove a
program submission for failure to use
such standards, and it would thus be
inconsistent with applicable law for
EPA to use voluntary consensus
standards in place of a program
submission that otherwise satisfies the
provisions of the Act. Redesignation is
an action that affects the status of a
geographical area but does not impose
any new requirements on sources. Thus,
the requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply.
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Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.

This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under Section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 16, 2007.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2))

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate matter, Volatile organic
compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: May 8, 2007.

Bharat Mathur,
Acting Regional Administrator, Region 5.
m Parts 52 and 81, chapter, title 40 of

the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart X—Michigan

m 2. Section 52.1170(e) is amended by
adding entries to the table to read as
follows:

§52.1170 Identification of plan.
* * * * *
(e) * x %

EPA-APPROVED MICHIGAN NONREGULATORY AND QUASI-REGULATORY PROVISIONS

Name of nonregulatory

EPA approval

SIP provision Applicable geographic or nonattainment area State submittal date date Comments
8-hour ozone mainte- Grand Rapids (Kent and Ottawa Counties), Kala- 5/9/06, 5/26/06, and 8/25/06 5/16/2007
nance plan. mazoo-Battle Creek (Calhoun, Kalamazoo, and
Van Buren Counties), Lansing-East Lansing
(Clinton, Eaton, and Ingham Counties), Benzie
County, Huron County, and Mason County.
8-hour ozone mainte- Flint (Genesee and Lapeer Counties), Muskegon 6/13/06, 8/25/06, and 11/30/ 5/16/2007

nance plan.

(Muskegon County), Benton Harbor (Berrien 06

County), and Cass County.

m 3. Section 52.1174 is amended by
adding paragraphs (x) and (y) to read as
follows:

§52.1174 Control strategy: Ozone.

* * * * *

(x) Approval—On May 9, 2006,
Michigan submitted requests to
redesignate the Grand Rapids (Kent and
Ottawa Counties), Kalamazoo-Battle
Creek (Calhoun, Kalamazoo, and Van
Buren Counties), Lansing-East Lansing
(Clinton, Eaton, and Ingham Counties),
Benzie County, Huron County, and
Mason County areas to attainment of the
8-hour ozone National Ambient Air
Quality Standard (NAAQS). The State
supplemented its redesignation requests
on May 26, 2006, and August 25, 2006.
As part of its redesignation requests, the
State submitted maintenance plans as
required by section 175A of the Clean
Air Act. Elements of the section 175
maintenance plan include a contingency
plan and an obligation to submit

subsequent maintenance plan revisions
in 8 years as required by the Clean Air
Act. If monitors in any of these areas
record a violation of the 8-hour ozone
NAAQS, Michigan will adopt and
implement one or more contingency
measures. The list of possible
contingency measures includes: Lower
Reid vapor pressure gasoline
requirements; reduced volatile organic
compound (VOC) content in
architectural, industrial, and
maintenance coatings rule; auto body
refinisher self-certification audit
program; reduced VOC degreasing rule;
transit improvements; diesel retrofit
program; reduced VOC content in
commercial and consumer products
rule; and a program to reduce idling.
Also included in the Michigan’s
submittal were motor vehicle emission
budgets (MVEBs) for use to determine
transportation conformity in the areas.
For the Grand Rapids area, the 2018
MVEBs are 40.70 tpd for VOC and 97.87

tpd for oxides of nitrogen (NOx). For the
Kalamazoo-Battle Creek area, the 2018
MVEBs are 29.67 tpd for VOC and 54.36
tpd for NOx. For the Lansing-East
Lansing area, the 2018 MVEBs are 28.32
tpd for VOC and 53.07 tpd for NOx. For
the Benzie County area, the 2018
MVEBs are 2.24 tpd for VOC and 1.99
tpd for NOx. For the Huron County area,
the 2018 MVEBs are 2.34 tpd for VOC
and 7.53 tpd for NOx. For the Mason
County area, the 2018 MVEBs are 1.81
tpd for VOC and 2.99 tpd for NOx.

(y) Approval—On June 13, 2006,
Michigan submitted requests to
redesignate the Flint (Genesee and
Lapeer Counties), Muskegon (Muskegon
County), Benton Harbor (Berrien
County), and Cass County areas to
attainment of the 8-hour ozone National
Ambient Air Quality Standard
(NAAQS). The State supplemented its
redesignation requests on August 25,
2006, and November 30, 2006. As part
of its redesignation requests, the State
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submitted maintenance plans as
required by section 175A of the Clean
Air Act. Elements of the section 175
maintenance plan include a contingency
plan and an obligation to submit
subsequent maintenance plan revisions
in 8 years as required by the Clean Air
Act. If monitors in any of these areas
record a violation of the 8-hour ozone
NAAQS, Michigan will adopt and
implement one or more contingency
measures. The list of possible
contingency measures includes: Lower
Reid vapor pressure gasoline
requirements; reduced volatile organic
compound (VOC) content in
architectural, industrial, and
maintenance coatings rule; auto body
refinisher self-certification audit
program; reduced VOC degreasing rule;
transit improvements; diesel retrofit

program; reduced VOC content in
commercial and consumer products
rule; and a program to reduce idling.
Also included in the Michigan’s
submittal were motor vehicle emission
budgets (MVEBs) for use to determine
transportation conformity in the areas.
For the Flint area, the 2018 MVEBs are
25.68 tpd for VOC and 37.99 tpd for
oxides of nitrogen (NOx). For the
Muskegon area, the 2018 MVEBs are

6.67 tpd for VOC and 11.00 tpd for NOx.

For the Benton Harbor area, the 2018
MVEBs are 9.16 tpd for VOC and 15.19
tpd for NOx. For the Cass County area,
the 2018 MVEBs are 2.76 tpd for VOC
and 3.40 tpd for NOx.

PART 81—[AMENDED]

m 1. The authority citation for part 81
continues to read as follows:

MICHIGAN—OZONE (8-HOUR STANDARD)

Authority: 42 U.S.C. 7401 et seq.

m 2. Section 81.323 is amended by
revising the entries for Benton Harbor,
MI: Berrien County; Benzie Co., MI:
Benzie County; Cass County, MI:, Cass
County; Flint, MI: Genesee and Lapeer
Counties; Grand Rapids, MI: Kent and
Ottawa Counties; Huron Co., MI: Huron
County; Kalamazoo-Battle Creek, MI:
Calhoun, Kalamazoo, and Van Buren
Counties; Lansing-East Lansing, MI:
Clinton Eaton, and Ingham Counties;
Mason Co., MI, Mason County;
Muskegon, MI: Muskegon County in the
table entitled “Michigan—Ozone (8-
Hour Standard)” to read as follows:

§81.323 Michigan.

* * * * *

Designated area

Designation 2

Classification

Date Type Date 1 Type

Benton Harbor, MI:

Berrien County ......cociiiiiiiiiiie e 5/16/2007 Attainment.
Benzie County, MI:

Benzie CouNty .......cociiiiiiiiiiii e 5/16/2007 Attainment.
Cass County, MI:

CasS COUNLY ...oocuiiiiiiiii ittt 5/16/2007 Attainment.
Flint, MI:

Genesee COUNY ......oociiiiieiiiiiie et 5/16/2007 Attainment.

Lapeer County.
Grand Rapids, MI:

KeNnt COUNLY ..ot s 5/16/2007 Attainment.

Ottawa County.
Huron County, MI:

HUron CouNty .....occiiiiiiiiiiiiceee s 5/16/2007 Attainment.
Kalamazoo-Battle Creek, MI:

Calhoun COUNLY .....c.eoiiiiiiiiieeieee e 5/16/2007 Attainment.

Kalamazoo County.

Van Buren County.
Lansing-East Lansing, MI:

CliNton COUNLY ...oeiiiiiiiiiii e 5/16/2007 Attainment.

Eaton County.

Ingham County.
Mason County, Ml:

MasSoN COUNLY ....ccceiiiiiiiiiiii e 5/16/2007 Attainment.
Muskegon, MI:

Muskegon County .........ccccceiiiiniiiiiniiie e, 5/16/2007 Attainment.

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1 This date is June 15, 2004, unless otherwise noted.
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[FR Doc. E7—9289 Filed 5-15—07; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 60, 61, and 63
[EPA-HQ-OAR-2006-0085; FRL—8315-2]
RIN 2060-AN84

Revisions to Standards of
Performance for New Stationary
Sources, National Emission Standards
for Hazardous Air Pollutants, and
National Emission Standards for
Hazardous Air Pollutants for Source
Categories

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action promulgates
revisions to the General Provisions for
Standards of Performance for New
Stationary Sources, for National
Emission Standards for Hazardous Air
Pollutants, and for National Emission
Standards for Hazardous Air Pollutants
for Source Categories to allow for
extensions to the deadline imposed for
source owners and operators to conduct
an initial or subsequent performance
test required by applicable regulations.
The General Provisions do not currently
provide for extensions of the deadlines
for conducting performance tests.

DATES: This final rule is effective on
May 16, 2007.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2006-0085. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
e.g., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Revisions to Standards of
Performance for New Stationary
Sources, National Emission Standards
for Hazardous Air Pollutants, and
National Emission Standards for
Hazardous Air Pollutants for Source
Categories Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. This Docket
Facility is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The Docket telephone

number is 202-566—1742. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—-1744.

FOR FURTHER INFORMATION CONTACT: Ms.
Lula Melton, Air Quality Assessment
Division, Office of Air Quality Planning
and Standards, (C304-02),
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number: (919) 541—
2910; fax number: (919) 541-4511; e-
mail address: melton.lula@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

This action applies to any source
whose owner or operator is required to
conduct performance testing to
demonstrate compliance with
applicable standards under the General
Provisions for Standards of Performance
for New Stationary Sources, for National
Emission Standards for Hazardous Air
Pollutants, and for National Emission
Standards for Hazardous Air Pollutants
for Source Categories.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this final
action will also be available on the
Worldwide Web (WWW) through the
Technology Transfer Network (TTN).
Following the Administrator’s signature,
a copy of the final amendments will be
placed on the TTN’s policy and
guidance page for newly proposed or
promulgated rules at http://
www.epa.gov/ttn/oarpg. The TTN
provides information and technology
exchange in various areas of air
pollution control.

C. Public Comments on Proposed Rule

The EPA received 15 sets of public
comments on the proposed amendments
to the General Provisions for Standards
of Performance for New Stationary
Sources, for National Emission
Standards for Hazardous Air Pollutants,
and for National Emission Standards for
Hazardous Air Pollutants for Source
Categories during the 90-day comment
period. These comments were submitted
to the rulemaking docket. The EPA has
carefully considered these comments in
developing the final amendments.
Summaries of the comments and EPA’s
responses are contained in this
preamble.

D. Judicial Review

Under section 307(b)(1) of the Clean
Air Act (CAA), judicial review of this
final rule is available by filing a petition
for review in the United States Court of
Appeals for the District of Columbia
Circuit by July 16, 2007. Only those
objections to this final rule that were
raised with reasonable specificity
during the period for public comment
may be raised during judicial review.
Under section 307(b)(2) of the CAA, the
requirements that are the subject of this
final rule may not be challenged later in
civil or criminal proceedings brought by
EPA to enforce these requirements.

Section 307(d)(7)(B) of the CAA
further provides a mechanism for us to
convene a proceeding for
reconsideration, ““[i]f the person raising
an objection can demonstrate to the EPA
that it was impracticable to raise such
objection within [the period for public
comment] or if the grounds for such
objection arose after the period for
public comment (but within the time
specified for judicial review) and if such
objection is of central relevance to the
outcome of the rule.” Any person
seeking to make such a demonstration to
us should submit a Petition for
Reconsideration to the Office of the
Administrator, U.S. EPA, Room 3000,
Ariel Rios Building, 1200 Pennsylvania
Ave., NW., Washington, DC 20460, with
a copy to both the person(s) listed in the
preceding FOR FURTHER INFORMATION
CONTACT section, and the Associate
General Counsel for the Air and
Radiation Law Office, Office of General
Counsel (Mail Code 2344A), U.S. EPA,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.

E. How is this document organized?

The information presented in this
preamble is organized as follows:

I. General Information

A. Does this action apply to me?

B. Where can I get a copy of this document
and other related information?

C. Public Comments on Proposed Rule

D. Judicial Review

E. How is this document organized?

II. Summary of Final Action and Rationale

A. What are the requirements?

B. Why did we amend the requirements for
performance tests in the General
Provisions?

III. Responses to Comments

A. Clarification of Approving Authority

B. Force Majeure Concept

C. Notifications

D. Approvals

E. Title V Deviations

F. Other Comments

IV. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review

B. Paperwork Reduction Act
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C. Regulatory Flexibility Act

D. Unfunded Mandates Reform Act

E. Executive Order 13132: Federalism

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

H. Executive Order 13211: Action That
Significantly Affect Energy Supply,
Distribution, or Use

I. National Technology Transfer and
Advancement Act

J. Congressional Review Act

II. Summary of Final Action and
Rationale

A. What are the requirements?

The final rule allows source owners or
operators, in the event of a force
majeure, to petition the Administrator
for an extension of the deadline(s) by
which they are required to conduct an
initial or subsequent performance test
required by applicable regulations.
Performance tests required as a result of
enforcement orders or enforcement
actions are not covered by this rule
because enforcement agreements
contain their own force majeure
provisions. A “force majeure” is defined
as an event that will be or has been
caused by circumstances beyond the
control of the affected facility, its
contractors, or any entity controlled by
the affected facility that prevents the
owner or operator from complying with
the regulatory requirement to conduct
performance tests within the specified
timeframe despite the affected facility’s
best efforts to fulfill the obligation.
Examples of such events are acts of
nature, acts of war or terrorism, or
equipment failure or safety hazard
beyond the control of the affected
facility.

If an affected owner or operator
intends to assert a claim that a force
majeure is about to occur, occurs, or has
occurred, the owner or operator must
notify the Administrator, in writing, as
soon as practicable following the date
the owner or operator first knew, or
through due diligence should have
known, that the event may cause or
caused a delay in testing beyond the
regulatory deadline. The owner or
operator must provide a written
description of the event and a rationale
for attributing the delay in testing
beyond the regulatory deadline to the
force majeure; describe the measures
taken or to be taken to minimize the
delay; and identify a date by which the
owner or operator proposes to conduct
the performance test. The test must be
conducted as soon as practicable after
the force majeure occurs.

The decision as to whether or not to
grant an extension to the performance
test deadline is solely within the
discretion of the Administrator. The
Administrator will notify the owner or
operator in writing of approval or
disapproval of the request for an
extension as soon as practicable. If an
owner or operator misses its
performance test deadline due to a force
majeure event, and the request for an
extension is subsequently approved, the
owner or operator will not be held in
violation for failure to conduct the
performance test within the prescribed
regulatory timeframe.

B. Why did we amend the requirements
for performance tests in the General
Provisions?

We recognize that there may be
circumstances beyond a source owner’s
or operator’s control constituting a force
majeure event that could cause an
owner or operator to be unable to
conduct performance tests before the
regulatory deadline. We developed this
rule to provide a mechanism for
consideration of these force majeure
events and granting of extensions where
warranted. Under current rules, a source
owner or operator who is unable to
comply with performance testing
requirements within the allotted
timeframe due to a force majeure is
regarded as being in violation and
subject to enforcement action. As a
matter of policy, EPA often exercises
enforcement discretion regarding such
violations. However, where
circumstances beyond the control of the
source owner or operator constituting a
force majeure prevent the performance
of timely performance tests, we believe
that it is appropriate to provide an
opportunity to such owners and
operators to make good faith
demonstrations and obtain extensions of
the performance testing deadline where
approved by the Administrator in
appropriate circumstances.

III. Responses to Comments

A. Clarification of Approving Authority

Comment: Five commenters requested
that we clarify or define the approving
authority.

Response: We inadvertently used two
terms (Administrator and delegated
agency) in the proposed rule. In 40 CFR
Part 60 of the proposed rule, we stated
that the owner or operator shall notify
the Administrator of force majeure
events, and in 40 CFR Parts 61 and 63
of the proposed rule, we stated that the
owner or operator shall notify the
delegated agency. We have replaced the
term delegated agency with the term

Administrator in 40 CFR Parts 61 and 63
of the final rule to be consistent with (1)
the term (Administrator) used in 40 CFR
Part 60 and (2) the term (Administrator)
used in Parts 61 and 63 of the General
Provisions that this final rule amends.
Nonetheless, we believe that it may be
appropriate for the Administrator to
assign the responsibility of evaluating
and approving or denying requests for
extensions to performance test
deadlines due to force majeure events to
a duly delegated agency according to
applicable procedures.

B. Force Majeure Concept

Comment: Six commenters stated that
they thought the scope of the rule was
too narrow and that circumstances
beyond what they believed were
covered by the definition of “force
majeure” warranted similar extensions
(e.g., pandemics, facility shutdowns,
and process constraints that result in
non-representative testing conditions).

Response: The proposed rule is not as
narrow as indicated by commenters.
Force majeure is defined as “an event
that will be or has been caused by
circumstances beyond the control of the
affected facility, its contractors, or any
entity controlled by the affected facility
that prevents the owner or operator from
complying with the regulatory
requirement to conduct performance
tests within the specified timeframe
despite the affected facility’s best efforts
to fulfill the obligation.” Although we
provide examples of events that could
meet this definition (i.e., acts of nature,
acts of war or terrorism, and equipment
failure or safety hazards beyond the
control of the affected facility), this list
is not exhaustive. The focus of the rule
and this definition is an event beyond
the control of the affected facility.
Similarly, two definitions of “force
majeure” in dictionaries are “an
unexpected or uncontrollable event”
(The American Heritage Dictionary) and
“an event or effect that cannot be
reasonably anticipated or controlled”
(Merriam-Webster’s Online Dictionary).
Thus, any event beyond the control of
the affected facility may qualify for the
extension. We can neither provide an
exhaustive list of all of the possible
events that may qualify as ““force
majeure” under this rule, nor determine
whether the generic additional
examples provided in the public
comments would or would not qualify
under all circumstances. The
Administrator will exercise his or her
discretion when considering requests
for extensions to performance test
deadlines due to “force majeure”
events.
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Comment: Six commenters requested
that we expand the scope of the rule to
allow the force majeure concept to
justify extensions for additional
regulatory requirements, such as
monitoring, recordkeeping, reporting,
maintenance, and inspections.

Response: The purpose of this
rulemaking is to address requests for
extensions to performance test
deadlines. Expanding the force majeure
concept to include additional regulatory
requirements is beyond the scope of the
proposed rule. Therefore, the final rule
covers petitions for extensions to
performance test deadlines only.

C. Notifications

Comment: Four commenters
requested that we allow simplified
notifications. One of these commenters
requested that we allow a simplified
notification initially followed by the
timeline for completing the performance
test later. In addition, one of these
commenters requested that we allow
initial notification to the Administrator
in non-written formats followed by
written communication later since
during force majeure events means of
communication may be disrupted. Two
of these commenters stated that the
Administrator should not require listing
of every applicable test and rule for an
entire facility.

Response: We agree that phased
notification may be appropriate in
certain circumstances. For example, if a
source owner or operator is unable to
determine a date by which the
performance test will be conducted at
the time of the force majeure event,
verbal notification to the Administrator
that the original performance test
deadline will be missed followed by
written communication describing the
details required by the rule may be
appropriate. Also, if a force majeure
event results in widespread power
outages and no U.S. Postal mail service,
an initial oral notification followed by
written notification may be necessary.
The written notification required by this
rule does not include a listing of every
applicable test and rule for an entire
facility. The rule requires the source
owner or operator to provide to the
permitting authority a written
description of the force majeure event,
a rationale for attributing the delay in
testing beyond the regulatory deadline
to the force majeure event, a written
description of the measures taken or to
be taken to minimize the delay, and a
date (as soon as practicable following
the force majeure event) by which the
owner or operator proposes to conduct
the performance test.

Comment: Two commenters requested
that we clarify that written notification
includes letters, faxes, e-mails, web-
based submittals, etc.

Response: We agree that written
notification regarding force majeure
events can be provided to the
Administrator in such written formats
as those listed above.

Comment: Three commenters
expressed the concern that a legitimate
request for an extension may be denied
based on the timing of the request. For
example, source owners and operators
may not be aware of an anticipated
hurricane until one day prior to the
event. Another commenter suggested
that we require source owners and
operators to notify the Administrator
verbally within five days of the force
majeure event and in writing within
twenty-one days of the event.

Response: We proposed that the
owner or operator would notify the
Administrator, in writing, as soon as
practicable following the date the owner
or operator first knew, or should have
known that the event may cause or
caused a delay in testing beyond the
regulatory deadline. We do not believe
that it is appropriate to establish
specific timelines in the rule. The
existence of a force majeure event
typically necessitates flexibility. Thus,
the final rule states that the owner or
operator shall notify the Administrator,
in writing as soon as practicable
following the date the owner or operator
first knew, or through due diligence
should have known that the event may
cause or caused a delay in testing
beyond the regulatory deadline, but the
notification must occur before the
performance test deadline unless the
initial force majeure or a subsequent
force majeure event delays the notice,
and in such cases, the notification shall
occur as soon as practicable.

D. Approvals

Comment: Four commenters
suggested that we add a provision that
allows requests for extensions to be
automatically granted if the
Administrator does not respond within
a specific timeframe. Three of the four
commenters suggested that the
Administrator be given thirty days to
respond. Two commenters are
concerned that owners and operators
will be subject to enforcement actions
until their requests for extensions are
approved.

Response: We disagree with allowing
automatic approvals and with requiring
the Administrator to respond within 30
days. We do not believe that it is
appropriate to place this burden on the
Administrator since the Administrator

may also have been affected by the force
majeure event. We believe that it is
appropriate to require the Administrator
to notify the owner or operator of
approval or disapproval of the request
for an extension as soon as practicable.
Furthermore, if an owner or operator
misses its performance test deadline due
to a force majeure event, and the request
for an extension is subsequently
approved, the owner or operator will
not be held in violation for failure to
conduct the performance test within the
prescribed regulatory timeframe.

Comment: Two commenters stated
that circumstances, such as during acts
of war, mandatory evacuations, or
energy and supply restrictions, applying
for an extension to a performance test
deadline should be self-implementing.

Response: We believe that the
Administrator should have the
discretion to determine if a request for
an extension warrants approval and that
self-implementation is not appropriate.
During any situation that a source
owner or operator believes qualifies as
a force majeure event, the owner or
operator must submit a request to the
Administrator that includes the required
information, such as a written
description of the force majeure event,

a rationale for attributing the delay in
testing beyond the regulatory deadline
to the force majeure event, a description
of the measures taken to minimize the
delay, and a date (as soon as practicable)
by which the performance test is
expected to occur. The Administrator
will notify the owner or operator of
approval or disapproval of the request
for an extension as soon as practicable.
Furthermore, if an owner or operator
misses its performance test deadline due
to a force majeure event, and the request
for an extension is subsequently
approved, the owner or operator will
not be held in violation for failure to
conduct the performance test within the
prescribed regulatory timeframe.

Comment: One commenter requested
that we add the following statement to
the rule (i.e., “the Administrator shall
approve a reasonable request for
extension of the performance test
deadline.”)

Response: We do not believe that it is
necessary to add this statement to the
rule. The decision as to whether or not
to grant an extension to the performance
test deadline is solely within the
discretion of the Administrator. The
Administrator will notify the owner or
operator in writing of approval or
disapproval of the request as soon as
practicable.

Comment: Two commenters requested
that EPA affirm that we already have the
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authority to approve requests for
extensions to performance tests.

Response: We do not have this
authority except through enforcement
discretion. Therefore, we developed this
rule to grant this authority.

Comment: Three commenters believe
that the Administrator should have the
authority to issue blanket approvals for
a designated area in advance of a force
majeuere event.

Response: We do not believe that
blanket approvals are necessary since
approvals for requests to extend
performance test deadlines can be
granted after the force majeure event
occurs. Furthermore, we believe that
requests to extend performance test
deadlines should be reviewed and
considered on a case-by-case basis
because situations and circumstances
may vary among facilities affected by
the same force majeure event.

E. Title V Deviations

Comment: Four commenters
requested that we specify that
extensions granted under this rule are
not Title V deviations.

Response: We agree that extensions
granted under this rule are not Title V
deviations since the original
performance test deadline will not be
applicable once a request for an
extension has been approved. However,
where the Administrator has not yet
issued a decision on a request for an
extension under today’s rule, the failure
to conduct the performance test within
the originally prescribed timeframe is a
deviation and should be reported as
such.

F. Other Comments

Comment: One commenter requested
that we expand the concept of force
majeure to cover regulations for other
environmental media, such as water
regulations.

Response: We proposed that this rule
address air regulations only and are
maintaining that approach in the final
rule.

Comment: One commenter requested
that denials for extensions be
administratively appealable.

Response: The commenter did not
explain why this recommendation is
appropriate or how it could be
implemented. Therefore, we are not
adopting this recommendation.

Comment: One commenter requested
that we delete the word “strictly”” from
the statement “Until an extension of the
performance test deadline has been
approved under * * *, the owner or
operator of the affected facility remains
strictly subject to the requirements of
this part.”

Response: We disagree with the
request to remove the word “strictly”
because it is intended to emphasize that
this rule is one of strict liability.

IV. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735
October 4, 1993) and is therefore not
subject to review under the EO.

B. Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The information collection
requirements are not enforceable until
OMB approves them.

The final rule requires a written
notification only if a plant owner or
operator needs an extension of a
performance test deadline due to certain
rare events, such as acts of nature, acts
of war or terrorism, or equipment failure
or safety hazard beyond the control of
the affected facility. Since EPA believes
such events will be rare, the projected
cost and hour burden will be minimal.

The increased annual average
reporting burden for this collection
(averaged over the first 3 years of the
ICR) is estimated to total 6 labor hours
per year at a cost of $377.52. This
includes one response per year from six
respondents for an average of 1 hour per
response. No capital/startup costs or
operation and maintenance costs are
associated with the final reporting
requirements. Burden means the total
time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a Federal agency.
This includes the time needed to review
instructions; develop, acquire, install,
and utilize technology and systems for
the purposes of collecting, validating,
and verifying information, processing
and maintaining information, and
disclosing and providing information;
adjust the existing ways to comply with
any previously applicable instructions
and requirements; train personnel to be
able to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB

control number. The OMB control
numbers for EPA’s regulations in 40
CFR are listed in 40 CFR part 9. When
this ICR is approved by OMB, the
Agency will publish a technical
amendment to 40 CFR part 9 in the
Federal Register to display the OMB
control number for the approved
information collection requirements
contained in this final rule.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s final rule on small entities,
small entity is defined as: (1) A small
business as defined by the Small
Business Administration’s (SBA)
regulations at 13 CFR 121.201; (2) a
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
Extensions to deadlines for conducting
performance tests will provide
flexibility to small entities and reduce
the burden on them by providing them
an opportunity for additional time to
comply with performance test deadlines
during force majeure events. We expect
force majeure events to be rare since
these events include circumstances such
as, acts of nature, acts of war or
terrorism, and equipment failure or
safety hazard beyond the control of the
affected facility.

D. Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
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with “Federal mandates” that may
result in expenditures to State, local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, section 205 allows EPA to
adopt an alternative other than the least
costly, most cost-effective or least
burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including Tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that the final rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
Tribal governments, in the aggregate, or
the private sector in any one year. The
maximum total annual cost of this final
rule for any year has been estimated to
be less than $435.00. Thus, today’s final
rule is not subject to the requirements
of Sections 202 and 205 of the UMRA.

EPA has determined that the final rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. The final rule
requires source owners and operators to
provide a written notification to the
Agency only if an extension to a
performance test deadline is necessary
due to rare force majeure events.
Therefore, the final rule is not subject to
the requirements of section 203 of the
UMRA.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State

and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The final rule
requirements will not supercede State
regulations that are more stringent. In
addition, the final rule requires a
written notification only if a plant
owner or operator needs an extension of
a performance test deadline due to
certain rare events, such as acts of
nature, acts of war or terrorism, or
equipment failure or safety hazard
beyond the control of the affected
facility. Since EPA believes such events
will be rare, the projected cost and hour
burden will be minimal. Thus,
Executive Order 13132 does not apply
to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications as specified in
Executive Order 13175. This final rule
will not have substantial direct effects
on tribal governments, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045 ‘‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically

significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This final rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866 and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children. This
rule does not affect the underlying
control requirements established by the
applicable standards but only the
timeframe associated with performance
testing in limited circumstances.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations that Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

L. National Technology Transfer and
Advancement Act

As noted in the proposed rule,
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law 104—
113, section 12(d) (15 U.S.C. 272 note),
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards. New
test methods are not being proposed in
this rulemaking, but EPA is allowing for
extensions of the regulatory deadlines
by which owners or operators are
required to conduct performance tests
when a force majeure is about to occur,
occurs, or has occurred which prevents
owners or operators from testing within
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the regulatory deadline. Therefore,
NTTAA does not apply.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective May 16, 2007.

List of Subjects in 40 CFR Parts 60, 61,
and 63

Environmental protection, Air
pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: May 10, 2007.
Stephen L. Johnson,
Administrator.

m For the reasons stated in the preamble,
title 40, chapter I, parts 60, 61, and 63
of the Code of Federal Regulations are
amended as follows:

PART 60—[AMENDED]

m 1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart A—[Amended]

m 2. Section 60.2 is amended by adding,
in alphabetical order, a definition for
“Force majeure” to read as follows:

§60.2 Definitions.

* * * * *

Force majeure means, for purposes of
§60.8, an event that will be or has been
caused by circumstances beyond the
control of the affected facility, its
contractors, or any entity controlled by
the affected facility that prevents the
owner or operator from complying with
the regulatory requirement to conduct
performance tests within the specified
timeframe despite the affected facility’s
best efforts to fulfill the obligation.
Examples of such events are acts of
nature, acts of war or terrorism, or
equipment failure or safety hazard

beyond the control of the affected
facility.

m 3. Section 60.8 is amended by revising
paragraph (a) to read as follows:

§60.8 Performance tests.

(a) Except as specified in paragraphs
(a)(1),(a)(2), (a)(3), and (a)(4) of this
section, within 60 days after achieving
the maximum production rate at which
the affected facility will be operated, but
not later than 180 days after initial
startup of such facility, or at such other
times specified by this part, and at such
other times as may be required by the
Administrator under section 114 of the
Act, the owner or operator of such
facility shall conduct performance
test(s) and furnish the Administrator a
written report of the results of such
performance test(s).

(1) If a force majeure is about to occur,
occurs, or has occurred for which the
affected owner or operator intends to
assert a claim of force majeure, the
owner or operator shall notify the
Administrator, in writing as soon as
practicable following the date the owner
or operator first knew, or through due
diligence should have known that the
event may cause or caused a delay in
testing beyond the regulatory deadline,
but the notification must occur before
the performance test deadline unless the
initial force majeure or a subsequent
force majeure event delays the notice,
and in such cases, the notification shall
occur as soon as practicable.

(2) The owner or operator shall
provide to the Administrator a written
description of the force majeure event
and a rationale for attributing the delay
in testing beyond the regulatory
deadline to the force majeure; describe
the measures taken or to be taken to
minimize the delay; and identify a date
by which the owner or operator
proposes to conduct the performance
test. The performance test shall be
conducted as soon as practicable after
the force majeure occurs.

(3) The decision as to whether or not
to grant an extension to the performance
test deadline is solely within the
discretion of the Administrator. The
Administrator will notify the owner or
operator in writing of approval or
disapproval of the request for an
extension as soon as practicable.

(4) Until an extension of the
performance test deadline has been
approved by the Administrator under
paragraphs (a)(1), (2), and (3) of this
section, the owner or operator of the
affected facility remains strictly subject
to the requirements of this part.

* * * * *

PART 61—[AMENDED]

m 4. The authority citation for part 61
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart A—[Amended]

m 5. Section 61.02 is amended by

adding, in alphabetical order, a
definition for “Force majeure” to read as
follows:

§61.02 Definitions.
* * * * *

Force majeure means, for purposes of
§61.13, an event that will be or has been
caused by circumstances beyond the
control of the affected facility, its
contractors, or any entity controlled by
the affected facility that prevents the
owner or operator from complying with
the regulatory requirement to conduct
performance tests within the specified
timeframe despite the affected facility’s
best efforts to fulfill the obligation.
Examples of such events are acts of
nature, acts of war or terrorism, or
equipment failure or safety hazard
beyond the control of the affected
facility.

m 6. Section 61.13 is amended as
follows:

m a. By removing ““; or” at the end of
paragraph (a)(1) and adding in its place
a period.

m b. By revising paragraph (a)
introductory text.

m c. By adding paragraphs (a)(3) through
(a)(6).

§61.13 Emission tests and waiver of
emission tests.

(a) Except as provided in paragraphs
(a)(3), (a)(4), (a)(5), and (a)(6) of this
section, if required to do emission
testing by an applicable subpart and
unless a waiver of emission testing is
obtained under this section, the owner
or operator shall test emissions from the
source:

* * * * *

(3) If a force majeure is about to occur,
occurs, or has occurred for which the
affected owner or operator intends to
assert a claim of force majeure, the
owner or operator shall notify the
Administrator, in writing as soon as
practicable following the date the owner
or operator first knew, or through due
diligence should have known that the
event may cause or caused a delay in
testing beyond the regulatory deadline
specified in paragraphs (a)(1) or (a)(2) of
this section or beyond a deadline
established pursuant to the
requirements under paragraph (b) of this
section, but the notification must occur
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before the performance test deadline
unless the initial force majeure or a
subsequent force majeure event delays
the notice, and in such cases, the
notification shall occur as soon as
practicable.

(4) The owner or operator shall
provide to the Administrator a written
description of the force majeure event
and a rationale for attributing the delay
in testing beyond the regulatory
deadline to the force majeure; describe
the measures taken or to be taken to
minimize the delay; and identify a date
by which the owner or operator
proposes to conduct the performance
test. The performance test shall be
conducted as soon as practicable after
the force majeure occurs.

(5) The decision as to whether or not
to grant an extension to the performance
test deadline is solely within the
discretion of the Administrator. The
Administrator will notify the owner or
operator in writing of approval or
disapproval of the request for an
extension as soon as practicable.

(6) Until an extension of the
performance test deadline has been
approved by the Administrator under
paragraphs (a)(3), (a)(4), and (a)(5) of
this section, the owner or operator of the
affected facility remains strictly subject
to the requirements of this part.

* * * * *

PART 63—[AMENDED]

m 7. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart A—[Amended]

m 8. Section 63.2 is amended by adding,
in alphabetical order, a definition for
“Force majeure” to read as follows:

§63.2 Definitions.
* * * * *

Force majeure means, for purposes of
§63.7, an event that will be or has been
caused by circumstances beyond the
control of the affected facility, its
contractors, or any entity controlled by
the affected facility that prevents the
owner or operator from complying with
the regulatory requirement to conduct
performance tests within the specified
timeframe despite the affected facility’s
best efforts to fulfill the obligation.
Examples of such events are acts of
nature, acts of war or terrorism, or
equipment failure or safety hazard
beyond the control of the affected
facility.

* * * * *
m 9. Section 63.7 is amended by revising
paragraphs (a)(2) introductory text and

(a)(2)(ix) and by adding paragraph (a)(4)
to read as follows:

§63.7 Performance testing requirements.

(a] * *x %

(2) Except as provided in paragraph
(a)(4) of this section, if required to do
performance testing by a relevant
standard, and unless a waiver of
performance testing is obtained under
this section or the conditions of
paragraph (c)(3)(ii)(B) of this section
apply, the owner or operator of the
affected source must perform such tests
within 180 days of the compliance date

for such source.
* * * * *

(ix) Except as provided in paragraph
(a)(4) of this section, when an emission
standard promulgated under this part is
more stringent than the standard
proposed (see § 63.6(b)(3)), the owner or
operator of a new or reconstructed
source subject to that standard for
which construction or reconstruction is
commenced between the proposal and
promulgation dates of the standard shall
comply with performance testing
requirements within 180 days after the
standard’s effective date, or within 180
days after startup of the source,
whichever is later. If the promulgated
standard is more stringent than the
proposed standard, the owner or
operator may choose to demonstrate
compliance with either the proposed or
the promulgated standard. If the owner
or operator chooses to comply with the
proposed standard initially, the owner
or operator shall conduct a second
performance test within 3 years and 180
days after the effective date of the
standard, or after startup of the source,
whichever is later, to demonstrate
compliance with the promulgated
standard.

* * * * *

(4) If a force majeure is about to occur,
occurs, or has occurred for which the
affected owner or operator intends to
assert a claim of force majeure:

(i) The owner or operator shall notify
the Administrator, in writing as soon as
practicable following the date the owner
or operator first knew, or through due
diligence should have known that the
event may cause or caused a delay in
testing beyond the regulatory deadline
specified in paragraph (a)(2) or (a)(3) of
this section, or elsewhere in this part,
but the notification must occur before
the performance test deadline unless the
initial force majeure or a subsequent
force majeure event delays the notice,
and in such cases, the notification shall
occur as soon as practicable.

(ii) The owner or operator shall
provide to the Administrator a written

description of the force majeure event
and a rationale for attributing the delay
in testing beyond the regulatory
deadline to the force majeure; describe
the measures taken or to be taken to
minimize the delay; and identify a date
by which the owner or operator
proposes to conduct the performance
test. The performance test shall be
conducted as soon as practicable after
the force majeure occurs.

(ii1) The decision as to whether or not
to grant an extension to the performance
test deadline is solely within the
discretion of the Administrator. The
Administrator will notify the owner or
operator in writing of approval or
disapproval of the request for an
extension as soon as practicable.

(iv) Until an extension of the
performance test deadline has been
approved by the Administrator under
paragraphs (a)(4)(i), (a)(4)(ii), and
(a)(4)(iii) of this section, the owner or
operator of the affected facility remains
strictly subject to the requirements of
this part.

* * * * *
m 10. Section 63.91 is amended by

adding paragraph (g)(1)(i)(O) to read as
follows:

§63.91 Criteria for straight delegation and
criteria common to all approval options.

(g)
(1)
(i)
(O) Section 63.7(a)(4), Extension of

Performance Test Deadline
* * * * *

O
* % o%
* % %

[FR Doc. E7—-9407 Filed 5-15-07; 8:45 am]|
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 112
[EPA-HQ-OPA-2006-00949; [FRL-8315-1]
RIN 2050-AG36

Qil Pollution Prevention; Non-

Transportation Related Onshore and
Offshore Facilities

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency is today extending the dates by
which facilities must prepare or amend
Spill Prevention, Control, and
Countermeasure (SPCC) Plans, and
implement those Plans. This action
allows the Agency time to promulgate
further revisions to the SPCC rule before
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owners and operators are required to
prepare or amend, and implement their
SPCC Plans. EPA expects to propose
further revisions to the SPCC rule later
this year.

EFFECTIVE DATE: This final rule is
effective May 16, 2007.

ADDRESSES: The public docket for this
final rule, Docket ID No. EPA-HQ-
OPA-2006—-0949, contains the
information related to this rulemaking,
including the response to comment
document. All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information
may not be publicly available, e.g.,
Confidential Business Information or
other information the disclosure of
which is restricted by statute. Certain
other material, such as copyrighted
material, will be publicly available only
in hard copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the EPA Docket, EPA/DC, EPA West,
Room 3334, 1301 Constitution Ave.,
NW., Washington, DC. The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number of the Public Reading Room is
202-566—1744, and the telephone
number to make an appointment to view
the docket is 202-566—0276.

FOR FURTHER INFORMATION CONTACT: For
general information, contact the
Superfund, TRI, EPCRA, RMP and Oil
Information Center at (800) 424—9346 or
TDD (800) 553—7672 (hearing impaired).
In the Washington, DC metropolitan
area, call (703) 412—9810 or TDD (703)
412-3323. For more detailed
information on specific aspects of this
rule, contact either Vanessa Rodriguez
at (202) 564-7913
(rodriguez.vannessa@epa.gov) or Mark
W. Howard at (202) 564—1964
(howard.markw@epa.gov), U.S.
Environmental Protection Agency, 1200
Pennsylvania Avenue, NW.,
Washington, DC, 20460-0002, Mail
Code 5104A.

SUPPLEMENTARY INFORMATION:

I. Authority

33 U.S.C. 1251 et seq.; 33 U.S.C. 2720;
E.O. 12777 (October 18, 1991), 3 CFR,
1991 Comp., p. 351.

II. Background

On July 17, 2002, the Agency
published a final rule that amended the
SPCC regulations (see 67 FR 47042). The
rule became effective on August 16,
2002. The final rule included
compliance dates in § 112.3 for

preparing amending, and implementing
SPCC Plans. The original compliance
dates were extended on January 9, 2003
(see 68 FR 1348), again on April 17,
2003 (see 68 FR 18890), a third time on
August 11, 2004 (see 69 FR 48794), and
a fourth time on February 17, 2006 (see
71 FR 77266).1

Under the current provisions in
§112.3(a)(1), the owner or operator of a
facility (other than a farm) that was in
operation on or before August 16, 2002
must make any necessary amendments
to its SPCC Plan and fully implement it
by October 31, 2007, while the owner or
operator of a facility (other than a farm)
that came into operation after August
16, 2002, but before October 31, 2007,
must prepare and fully implement an
SPCC Plan on or before October 31,
2007. Under the current provision in
§112.3(b)(1), the owner or operator of a
facility (other than a farm) that becomes
operational after October 31, 2007 must
prepare and implement an SPCC Plan
before beginning operations. In
addition, § 112.3(c) requires onshore
and offshore mobile facilities to prepare
or amend and implement their SPCC
Plans on or before October 31, 2007.

On December 26, 2006, EPA finalized
a set of SPCC rule amendments that
address certain targeted areas of the
SPCC requirements based on issues and
concerns raised by the regulated
community (71 FR 77266). As
highlighted in the EPA Regulatory
Agenda and the 2005 OMB report on
“Regulatory Reform of the U.S.
Manufacturing Sector,” EPA is
considering further amendments to
address other areas where regulatory
reform may be appropriate. For these
additional areas, the Agency expects to
issue a proposed rule later this year.
Areas where regulatory reform may be
appropriate include, but are not limited
to, oil and natural gas exploration and
production facilities, farms, and
qualified facilities. Because the Agency
was concerned that it would not be able
to propose and promulgate such
regulatory amendments before the
current October 31, 2007 compliance
date, EPA believed it appropriate to
provide a further extension of the
compliance date, and thus, proposed an
extension to the compliance dates on
December 26, 2006 (71 FR 77357). This
notice finalizes that proposal.

III. Extension of Compliance Dates

This rule extends the dates in
§112.3(a), (b), and (c) by which a

1The compliance date for farms is the date that
establishes SPCC requirements specifically for
farms or otherwise establishes dates by which farms
must comply with the provisions of the rule.

facility must prepare or amend and
implement its SPCC Plan. As a result of
the revisions in §112.3(a)(1), an owner
or operator of a facility (other than a
farm) that was in operation on or before
August 16, 2002 must make any
necessary amendments to his SPCC
Plan, and implement that Plan, on or
before July 1, 2009. This will allow the
owner or operator time to prepare or
amend and implement the SPCC Plan in
accordance with the July 2002 (67 FR
47042, July 17, 2002) and December
2006 (71 FR 77266, December 26, 2006)
amendments, and any subsequent
modifications to the SPCC requirements
that are promulgated based on
amendments that the EPA intends to
propose later this year. EPA expects to
promulgate such a final rule by the
summer of 2008. The facility owner/
operator must continue to maintain his
existing SPCC Plan until he amends and
fully implements the Plan to comply
with the revised requirements.
Similarly, an owner or operator of a
facility (other than a farm) that came
into operation after August 16, 2002
through July 1, 2009 must prepare and
implement an SPCC Plan on or before
July 1, 2009.

Under the revised §112.3(b)(1), the
owner or operator of a facility regulated
under the SPCC rule that becomes
operational after July 1, 2009 must
prepare and implement an SPCC Plan
before beginning operations.

This rule similarly extends the
compliance dates in § 112.3(c) for
mobile facilities. Under this rule, an
owner or operator of a mobile facility
must prepare or amend and implement
an SPCC Plan on or before July 1, 2009,
or before beginning operations if
operations begin after July 1, 2009.

The Agency believes that such an
extension of the compliance dates is
appropriate for several reasons. First,
this extension will allow those
potentially affected in the regulated
community an opportunity to make
changes to their facilities and to their
SPCC Plans necessary to comply with
any revised requirements promulgated
based on the amendments expected to
be proposed later this year, and
finalized thereafter, rather than with the
existing requirements.

Further, the Agency believes that this
extension of the compliance dates will
also provide the owner or operator of a
facility the time to fully understand the
regulatory amendments offered by
revisions to the 2002 SPCC rule
promulgated on December 26, 2006 (71
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FR 77266) and amendments expected to
be promulgated by the summer of 2008.2

In addition, the Agency intends to
issue revisions to the SPCC Guidance
for Regional Inspectors, to address both
the December 2006 revisions and the
revisions expected to be proposed later
this year. The guidance document is
designed to facilitate an understanding
of the rule’s applicability, to help clarify
the role of the inspector in the review
and evaluation of the performance-
based SPCC requirements, and to
provide a consistent national policy on
SPCC-related issues. The guidance is
available to both the owners and
operators of facilities that may be
subject to the requirements of the SPCC
rule and to the general public on the
Agency’s Web site at http://
www.epa.gov/oilspill. The Agency
believes that this extension will provide
the regulated community the
opportunity to take advantage of the
material presented in the revised
guidance before preparing or amending
their SPCC Plans.

IV. Response to Comments

The Agency received 28 submissions
on the proposed rule (71 FR 77357,
December 26, 2006). The discussion
below summarizes and responds to the
major comments received. A more
complete response to comments
document can be found in the docket for
this rulemaking, EPA-HQ-OPA—2006—
0949.

The majority of commenters
(nineteen) supported the proposed
extension of the compliance date and
generally agreed that the extension
would allow the Agency time to
promulgate further regulatory revisions.
Many commenters also noted that the
proposed extension would allow the
industries potentially affected by those
revisions an opportunity to make the
necessary changes to their facilities and
to their SPCC Plans to comply with the
revised requirements expected to be
proposed in 2007 and later finalized.

A second group of commenters (nine)
supported the proposed extension, but
suggested alternate schedules, arguing
that EPA’s proposed compliance date
was premature given the Agency’s
intent to propose further changes to the
SPCC rule in 2007. Several schedules
were suggested:

e Tie the compliance dates to
promulgation of the rule finalizing the
amendments to be proposed in 2007 or,
in the event that EPA decides not to go

2 As stated in the rule, a facility owner or operator
must maintain its existing Plans. A facility owner
or operator who wants to take advantage of the 2002
and 2006 regulatory changes may do so, but he will
need to modify his existing Plan accordingly.

forward with further modifications to
the rule, 12 months after publication of
a notice in the Federal Register
terminating that rulemaking.

¢ Provide an extension of 18 months
from the promulgation of the final
amendments to the SPCC rule, thereby
providing adequate time for a regulated
facility to implement the amendments
(i.e., review amendments, develop and/
or modify existing Plans, and comply
with any final changes to the rule or
guidance).

o Set the date for preparing and
amending the SPCC Plans to one year
following publication of the final
amendments, maintaining the six-month
separation between the dates for
amending and implementing Plans.

e Set a Plan preparation compliance
date of July 1, 2009, and an
implementation compliance date of
January 1, 2010, thereby allowing a
facility owner or operator adequate time
after Plan amendment to make changes
at his facility, properly train employees
on the amended Plan requirements, and
allow for full implementation of the
amended Plan requirements.

The Agency disagrees with those
commenters who suggested an alternate
schedule to either set uncertain
compliance dates in § 112.3 or to further
extend the time period for the
compliance dates. While the Agency
recognizes that a regulated facility
owner or operator needs adequate time
after EPA takes final action on the
proposed amendments to the SPCC Plan
requirements to amend or prepare an
SPCC Plan and to implement it, we also
believe that one year is a reasonable
period of time to allow for preparing,
amending, and implementing an SPCC
Plan following final Agency action on
the proposed amendments to the SPCC
rule. The Agency intends to develop
and publish Federal Register notices
proposing and then taking final action
on further amendments to the SPCC
regulatory requirements as soon as
possible. At this time, based on the
information at hand, the Agency
believes that extending the compliance
dates in § 112.3 until July 1, 2009 will
allow owners and operators an adequate
interval to comply with the SPCC rule.

The Agency also disagrees with
commenters who requested a revised
date for implementing amended SPCC
Plans to include a six-month period
after the July 1, 2009 date for Plan
amendment. For the reasons discussed
above, the Agency believes that the July
1, 2009 date for both Plan amendment
and implementation is more than
adequate. The effect of the Agency’s
decision to eliminate the gap between
Plan preparation or amendment and

implementation was to provide
additional time for the owner or
operator to prepare or amend the SPCC
Plan. The Agency believes that this
approach, which allows an owner or
operator flexibility in scheduling Plan
development or amendment, makes
sense given that an owner or operator is
not required to submit his SPCC Plans
to the Agency. It also simplifies the
burden for an owner or operator of an
SPCC facility by establishing a single
compliance date, while providing
additional time for Plan development.

One commenter opposed a
compliance date extension for this
regulation, arguing that it was not
effectively addressing the problems with
the regulation, and that the best way to
do this would be by completing a
complete re-write of the rule. First, the
Agency disagrees with the commenter
that the SPCC regulation needs to be re-
written. Rather, the Agency believes that
it is in the best interest of the regulated
community to address areas of
confusion that arose after promulgation
of the 2002 amendments, and that
promulgating a proposal intended to
clarify and tailor requirements,
particularly for small businesses, and
making revisions to the SPCC Guidance
for Regional Inspectors available to the
regulated community will ultimately
result in a more effective and complete
implementation of the SPCC regulation
and in enhanced environmental
protection. The Agency also believes
that the regulated community needs the
additional time allowed by the
extension in order to better take
advantage of the guidance and any
further amendments that are
promulgated and that the benefits of this
extension outweigh the concerns raised
by the opposing commenter.
Furthermore, a facility owner or
operator subject to the SPCC rule
continues to be required to ensure that
operations are conducted in a manner
that safeguards human health and the
environment by preventing oil
discharges to navigable waters and
adjoining shorelines and by effectively
responding in the event of an accidental
discharge.

V. Applicability to Farms

In the December 2006 final rule
amendments, EPA finalized an
extension of the compliance dates for
the owner or operator of a farm (71 FR
77266), as defined in § 112.2, to prepare
or amend and implement the farm’s
SPCC Plan until the effective date of a
rule that establishes SPCC requirements
specifically for farms or otherwise
establishes dates by which farms must
comply with the provisions of the SPCC
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rule. The Agency has been conducting
additional information collection and
analyses to determine if differentiated
SPCC requirements may be appropriate
for farms. Specifically, the Agency has
been working with the U.S. Department
of Agriculture, as well as the farming
community, to collect data that would
more accurately characterize oil storage
and handling at these facilities. These
efforts will allow the Agency to better
focus on priorities where substantial
environmental improvements can be
obtained. The Agency will propose the
new compliance dates for farms in a
separate Federal Register notice.
Today’s rule does not affect this
extended compliance date for farms.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866—Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action has
been determined to be a “significant
regulatory action.” This final rule would
extend the compliance dates in §112.3,
but would have no other substantive
effect. However, because of its
interconnection with the related SPCC
rule amendments finalized on December
26, 2006 (71 FR 77266) which was a
significant action under the terms of
Executive Order 12866, and because of
the upcoming proposal to further amend
the SPCC requirements, this action was
submitted to OMB for review.

B. Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions. Small entity is defined as:
(1) A small business as defined in the
Small Business Administration’s (SBA)
regulations at 13 CFR 121.201—the SBA
defines small businesses by category of
business using North American Industry
Classification System (NAICS) codes,
and in the case of farms and oil
exploration and production facilities,
which constitute a large percentage of

the facilities affected by this rule,
generally defines small businesses as
having less than $500,000 in revenues
or 500 employees, respectively; (2) a
small governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
a small organization that is any not-for-
profit enterprise that is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s rule on small entities,
the Agency concludes that this action
would not have a significant economic
impact on a substantial number of small
entities. In determining whether a rule
has a significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives “which minimize any
significant economic impact of the rule
on small entities.” 5 U.S.C. 603 and 604.
Thus, an agency may certify that a rule
will not have a significant economic
impact on a substantial number of small
entities if the rule relieves regulatory
burden, or otherwise has a positive
economic effect on the small entities
subject to the rule.

This rule would defer the regulatory
burden for small entities by extending
the compliance dates in § 112.3. After
considering the economic impacts of
today’s rule on small entities, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities.

D. Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives, and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not

apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most-effective or
least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may significantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with a significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year. EPA
also has determined that this rule
contains no regulatory requirements that
might significantly or uniquely affect
small governments. As was explained
above, the effect of this action would be
to reduce burden and costs for owners
and operators of all facilities, including
small governments that are subject to
the rule.

E. Executive Order 13132—Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This rule does not have federalism
implications. It would not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Under CWA
section 311(o), States may impose
additional requirements, including more
stringent requirements, relating to the



Federal Register/Vol. 72, No. 94/Wednesday, May 16, 2007 /Rules and Regulations

27447

prevention of oil discharges to navigable
waters. EPA recognizes that some States
have more stringent requirements (56
FR 54612, (October 22, 1991). This rule
would not preempt State law or
regulations. Thus, Executive Order
13132 does not apply to this rule.

F. Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 9, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” This final rule does not
have tribal implications, as specified in
Executive Order 13175. Today’s rule
would not significantly or uniquely
affect communities of Indian Tribal
governments. Thus Executive Order
13175 does not apply to this rule.

G. Executive Order 13045—Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) Is determined to be “‘economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe my have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This final rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency does not have reason to believe
the environmental health or safety risks
addressed by this action present a
disproportionate risk to children.

H. Executive Order 13211—Actions
That Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards, such as materials
specifications, test methods, sampling
procedures, and business practices that
are developed or adopted by voluntary
consensus standards bodies. The
NTTAA directs EPA to provide
Congress, through OMB, explanations
when the Agency decides not to use
available and applicable voluntary
consensus standards.

This rule does not involve technical
standards. Therefore, NTTAA does not

apply.
J. The Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register. A
major rule cannot take effect until 60
days after it is published in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2). This
rule will be effective May 16, 2007.

List of Subjects in 40 CFR Part 112
Environmental protection, Oil
pollution, Penalties, Reporting and
recordkeeping requirements.
Dated: May 10, 2007
Stephen L. Johnson,
Administrator.
m For the reasons set forth in the
preamble, title 40, chapter I, part 112 of

the Code of Federal Regulations is
amended as follows:

PART 112—OIL POLLUTION
PREVENTION

m 1. The authority citation for part 112
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.; 33 U.S.C.
2720; E.O. 12777 (October 18, 1991), 3 CFR,
1991 Comp., p. 351

m 2. Section 112.3 is amended by
revising paragraphs (a)(1), (b)(2), and (c)
to read as follows:

Subpart A—Applicability, Definitions,
and General Requirements for All
Facilities and All Types of Oils

§112.3 Requirement to prepare and
implement a Spill Prevention, Control, and
Countermeasure Plan.

* * * * *

(a)(1) If your onshore or offshore
facility was in operation on or before
August 16, 2002, you must maintain
your Plan, but most amend it, if
necessary to ensure compliance with
this part, and implement the Plan no
later than July 1, 2009. If your onshore
or offshore facility becomes operational
after August 16, 2002, through July 1,
2009, and could reasonably be expected
to have a discharge as described in
§112.1(b), you must prepare and
implement a Plan on or before July 1,
2009.

* * * * *

(b)(1) If you are the owner or operator
of an onshore or offshore facility that
becomes operational after July 1, 2009,
and could reasonably be expected to
have a discharge as described in
§ 112.1(b), you must prepare and
implement a Plan before you begin
operations.

* * * * *

(c) If you are the owner or operator of
an onshore or offshore mobile facility,
such as an onshore drilling or workover
rig, barge mounted offshore drilling or
workover rig, or portable fueling facility,
you must prepare, implement, and
maintain a facility Plan as required by
this section. You must maintain your
Plan, but must amend and implement it,
if necessary to ensure compliance with
this part, on or before July 1, 2009. If
your onshore or offshore mobile facility
becomes operational after July 1, 2009,
and could reasonably be expected to
have a discharge as described in
§112.1(b), you must prepare and
implement a Plan before you begin
operations. This provision does not
require that you prepare a new Plan
each time you move the facility to a new
site. The Plan may be a general Plan.
When you move the mobile or portable
facility, you must locate and install it
using the discharge prevention practices
outlined in the Plan for the facility. The
Plan is applicable only while the facility
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is in a fixed (non-transportation)
operating mode.

* * * * *

[FR Doc. 07—2404 Filed 5-15—-07; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2005-0121; FRL-7713-1]
Pythium Oligandrum DV 74; Exemption
from the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of Pythium
oligandrum DV 74 on food crops.
Biopreparaty Co. Ltd. submitted a
petition to EPA under the Federal Food,
Drug, and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 (FQPA), requesting an
exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of
Pythium oligandrum DV 74.

DATES: This regulation is effective May
16, 2007. Objections and requests for
hearings must be received on or before
July 16, 2007, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2005-EPA-0121. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov,or, if only

available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Bldg., 2777 S.
Crystal Dr., Arlington, VA. The Docket
Facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Tessa Milofsky, Biopesticides and
Pollution Prevention Division (7511P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308-0455; e-mail address:
milofsky.tessa@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does This Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

o Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions. If
you have any questions regarding the
applicability of this action to a
particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this “Federal Register”” document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfT.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2005-EPA-0121 in the subject line
on the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before July 16, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2005-EPA-0121, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305-
5805.

II. Background and Statutory Findings

In the Federal Register of May 25,
2005 (70 FR 30105) (FRL-7713-1). EPA
issued a notice pursuant to section
408(d)(3) of the FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 4F6877)
by Biopreparaty, Co. Ltd. Tylisovska I,
Prague 6, Czech Republic. The petition
requested that 40 CFR part 180 be
amended by establishing an exemption
from the requirement Pythium
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oligandrum DV 74. This notice included
a summary of the petition prepared by
the petitioner Biopreparaty Co. Ltd.

One comment was received from a
private citizen opposing the
“production or selling” of Pythium
oligandrum DV 74. The commentor
further stated that it was their wish that
no exemptions be issued and that no
tolerances should be approved. The
Agency understands the commentor’s
concerns and recognizes that some
individuals believe that pesticides
should be banned completely. However,
under the existing legal framework
provided by section 408 of the FFDCA
EPA is required to establish pesticide
tolerances or exemptions where persons
seeking such exemptions have
demonstrated that the pesticide meets
the safety standard imposed by that
statute. The commentor has not
provided the Agency with a specific
rationale or additional information
pertaining to the legal standards in
FFDCA section 408 for opposing the
establishment of a tolerance exemption
for Pythium oligandrum DV 74. In the
absence of any additional information of
a factual nature, the Agency can not
effectively respond to the commentor’s
disagreement with the Agency’s
decision.

Another comment was received that
supported the registration. The
commentator stated that “Pythium
oligandrum appears to be an unusually
effective (in its rapidity of action) and
exceptionally safe (in terms of
mammalian toxicity) crop protection
product.”

Section 408(c)(2)(A)(i) of the FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of the FFDCA
defines “safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B), in establishing or
maintaining in effect an exemption from
the requirement of a tolerance, EPA
must take into account the factors set
forth in section 408(b)(2)(C), which
require EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to

infants and children from aggregate
exposure to the pesticide chemical
residue. . . . 7 Additionally, section
408(b)(2)(D) of the FFDCA requires that
the Agency consider “available
information concerning the cumulative
effects of a particular pesticide’s
residues ”’ and “‘other substances that
have a common mechanism of toxicity.”
EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Toxicological Profile

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness, and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

A. Acute Oral Toxicity and
Pathogenicity (Master Record
Identification numbers 464107-02 and
464109-03; Data Request 152-30; OPPTS
Harmonize Guideline. 885.3050)

A guideline acute oral toxicity study
was carried out in 2001 using mice. Ten
mice (five males, five females) were
given a total dose of 5,000 milligrams/
kilogram (mg/kg) Pythium oligandrum
DV 74 and no adverse effects were seen
in the mice which were observed for 14
days after dosing. The test substance
was rated Toxicity Category IV.

B. Acute Dermal Toxicity (Master
Record Identification numbers 464109-
04, 464107-02; OPPTS Harmonize
Guideline 870.1200)

A guideline acute dermal toxicity
study was conducted using rats. The
dermal LDs, for males, females, and
combined was greater than 5,000 mg/kg
body wt. Pythium oligandrum DV 74
test substance was rated Toxicity
Category 1V.

C. Acute Inhalation Toxicity (Master
Record Identification number 464109-
05; OPPTS Harmonize Guideline
870.1300)

In a four-hour acute inhalation
toxicity study using rats, a limit dose (5
mg/L) of Pythium oligandrum DV 74
produced no mortality nor adverse
effects, and no gross abnormalities were

seen at necropsy 14 days later. Although
the MMD was 7.45 and pum,
approximately 68% of the particles were
<3.75 um. The acute inhalation LCs, for
males, females, and combined was >5
mg/L for a 4 hour exposure. The test
substance is Toxicity Category IV.

D. Acute Pulmonary Toxicity/
Pathogenicity-Waiver Granted (Master
Record Identification number 464109-
10; OPPTS Harmonize Guideline
885.3150)

In a four-hour acute inhalation
toxicity study using rats, a limit dose (5
mg/L) of Pythium oligandrum DV 74
produced no mortality or adverse
effects, and no gross abnormalities were
seen at necropsy 14 days later. Although
the MMD was 7.45 um, approximately
68% of the particles were <3.75 um. The
acute inhalation LCso for males, females,
and combined was >5 mg/L for a 4 hour
exposure. The test substance is
classified as Toxicity Category IV.
Infectivity testing was waived for this
study based on the results of the growth
temperature study which showed no
growth on plant-based growth media at
or above 37° C, and no growth at any
temperature on animal tissue-based
growth media.

E. Acute Injection Tocity/Pathogenicity
(Master Record Identification numbers
465823-01, 467542-01,464109-10, and
469901-01; OPPTS Harmonize
Guideline 885.3200)

An acute injection toxicity/
pathogenicity study was conducted
using rats. Storage, stability data
showed that after Batch No. 150405 was
stored for approximately 9 months, of
1.3x10° oospores/g active ingredient
80.5% were viable after 120 hours
incubation, giving 1.1x106 cfu/g -
however, this study lists Batch No.
150405 as containing 107 granules/g, so
viability would then be only 11%.
Based on the data submitted, Pythium
oligandrum DV 74 does not appear toxic
nor pathogenic to rats when dosed at
2.9x10% oospores/animal — although no
attempts to isolate viable organisms
prior to testing, or from test animals
after inoculation, were made. Therefore,
infectivity cannot be assessed in the
study, initially rated not toxic nor
pathogenic. In addition, there were
discrepancies with characterization of
the test substance. However, infectivity
testing was waived for this study, based
on the results of the growth temperature
study which showed no growth on
plant-based growth media at or above
37°C, and no growth at any temperature
on animal tissue-based growth media.
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F. Primary Dermal Irritation (Master
Record Identification numbers 464605-
02 and 464107-02; OPPTS Harmonize
Guideline 870.2500)

An acute dermal irritation study was
conducted using rabbits. Very slight
erythema was noted on the skin of three
rabbits one hour after patch removal,
with clearance on two rabbits by 24
hours and on one rabbit by 48 hours.
The primary irritation index was 0.3.
Technical DV 74 was essentially
nonirritating; the test substance was
rated Toxicity Category IV.

G. Acute Eye Irritation (Master Record
Identification number 464109-06;,0PPTS
Harmonize Guideline 870.2400)

An acute eye irritation study was
conducted using rabbits. No corneal
opacity nor iritis was observed during
the study. Positive conjunctival
irritation (score 2) was noted on 2
rabbits 1 hour after Pythium oligandrum
DV 74 instillation with resolution by 48
hours. The maximumaverage score was
6.7 at 24 hours after test material
instillation. The test substance is
Toxicity Category II1.

H. Skin sensitization-Waiver Granted
(Master Record Identification number
464109-10; OPPTS Harmonize
Guideline 870.2600)

A guideline acute dermal toxicity
study was conducted using rats. The
dermal LDs, for males, females, and
combined was greater than 5,000 mg/kg
body wt. Pythium oligandrum DV 74
and rated Toxicity Category IV. An acute
dermal irritation study was conducted
using rabbits. Very slight erythema was
noted on 3/3 rabbits one hour after
patch removal, with clearance on two
rabbits by 24 hours and on one rabbit by
48 hours. The primary irritation index
was 0.3. Technical DV 74 was
essentially nonirritating and rated
Toxicity Caterogy IV. In addition,
Pythium oligandrum occurs naturally in
a variety of soil types over a wide range
of environmental conditions. Although
application of Pythium oligandrum DV
74 to seeds, foliage, or soil will likely
temporarily increase its concentration in
the environment, the population is
expected to subside to normal levels,
because the organism does not thrive in
the absence of sufficient nutrients. A
search of the public literature found no
reports of Pythium oligandrum having
adverse effects in humans or other
mammals. The only known biological
effects of Pythium oligandrum are
parasitic effects on fungal species and
stimulation of resistance to parasitic
infection in plants. Neither the
mechanism of the mycoparasitic action

nor the stimulation of plant resistance is
associated with adverse effects in
mammals. Pythium oligandrum DV 74 is
the active ingredient in various over-
the-counter products sold in Europe,
including a mouthwash, a bath additive
and a skin cream. These products have
been on the market in parts of the EU
since 1999 with no reported adverse
effects. The lack of any reported
sensitization effects from repeated
dermal exposure to the consumer
products suggests that Pythium
oligandrum is not a dermal sensitizer.
To reduce exposure to this active
ingredient from its pesticide use, the
agricultural use label requires that
applicators and handlers wear a long-
sleeved shirt and long pants, waterproof
gloves, and shoes plus socks.

I. Pathogenicity and Infectivity (Master
Record Identification numbers 469901-
01 and 02)

Pythium oligandrum DV 74 is
primarily a fungal hyperparasite that
exhibits limited growth on plant-based
media and no growth on animal tissue-
based media. In addition, its growth
tapers off as temperature approaches
normal human body temperature of 37°
C and there is no growth at or above this
temperature. Therefore, infectivity
testing is not possible. This information
supports waivers for infectivity testing
in the acute oral, acute dermal, acute
inhalation, and injection exposure
studies.

J. Subchronic, Chronic Toxicity and
Oncogenicity

Based on the data generated in
accordance with Tier I data
requirements (40 CFR 158.740(c)), Tier
II tests (Guidelines 152B-40 through
152B-49), which include acute oral,
acute inhalation, subchronic oral, acute
intraperitoneal/intracerebral, primary
dermal, primary eye, immune response,
teratogenicity, virulence enhancement,
and mammalian mutagenicity were not
required. Tier III tests (Guidelines 152-
50 through 53), which include chronic
testing, oncogenicity testing,
mutagenicity, and teratogenicity were
also not required.

K. Effects on the Endocrine System

EPA is required under section 408(p)
of the FFDCA, as amended by FQPA, to
develop a screening program to
determine whether certain substances
(including all pesticide active and other
ingredients) “humans that is similar to
an effect produced by a naturally-
occurring estrogen, or other such
endocrine effects as the Administrator
may designate.” Pythium oligandrum is
not a known endocrine disruptor nor is

it related to any class of known
endocrine disruptors. Consequently,
endocrine-related concerns did not
adversely impact the Agency’s safety
finding for Pythium oligandrum.

IV. Aggregate Exposures

In examining aggregate exposure,
section 408 of the FFDCA directs EPA
to consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

Due to the proposed use of Pythium
oligandrum on food crops, fungal
residues may be present on agricultural
commodities. However, negligible to no
risk is expected for the general
population, including infants and
children, because Pythium oligandrum
demonstrated no pathogenicity nor
acute oral toxicity at the maximum
doses tested.

1. Food. Due to the proposed use of
Pythium oligandrum on food crops,
fungal residues may be present on
agricultural commodities. However,
negligible to no risk is expected for the
general population, including infants
and children, because Pythium
oligandrum demonstrated no
pathogenicity or oral toxicity at the
maximum doses tested.

2. Drinking water exposure. Pythium
oligandrum does not thrive in aquatic
environments and there are no aquatic
use sites for the pesticide. Accordingly,
application of this pesticide to approved
use sites is not expected to increase
drinking water exposure to Pythium
oligandrum. Furthermore, any Pythium
oligandrum that might be consumed
through drinking water would pose
negligible to the general population,
including infants and children, due to
the pesticide’s low toxicity
classification.

B. Other Non-Occupational Exposure

Pythium oligandrum will be applied
to agricultural fields, turf and
professional landscapes, and in home
gardens. Although some applications
may be made near residential areas, no
harm would be expected to result from
exposure to Pythium oligandrum due to
its low toxicity classification.

1.Dermal exposure. Dermal exposure
is limited by use of the required PPE
and REI in occupational settings, and
residential users are advised to avoid
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skin contact and to wash any exposed
skin or clothing.

2. Inhalation exposure. The greatest
likelihood of inhalation exposure would
occur in an occupational setting, among
mixers/loaders and applicators.
However, as demonstrated in the acute
pulmonary toxicity/pathogenicity test,
Pythium oligandrum is not infective,
pathogenic, or toxic to mammals.
Despite the benign nature of the active
ingredient, the agency requires that all
workers exposed to microbial pesticides
must wear a dust/mist filtering
respirator. As such, the risks anticipated
for inhalation exposure are minimal.

V. Cumulative Effects

Section 408(b)(2)(D)(v) of the FFDCA
requires the Agency to consider the
cumulative effect of exposure to
Pythium oligandrum and to other
substances that have a common
mechanism of toxicity. These
considerations include the possible
cumulative effects of such residues on
infants and children. As demonstrated
in Unit III.A., Pythium oligandrum is
not toxic or pathogenic to mammals,
and only minimally irritating to eyes.
Consequently, no cumulative effects
from the residues of this product with
other related microbial pesticides are
anticipated.

VI. Determination of Safety for U.S.
Population, Infants and Children

There is a reasonable certainty that no
harm to the U.S. population, including
infants and children, will result from
aggregate exposure to residues of
Pythium oligandrum due to its use as a
microbial pest control agent. This
includes all anticipated dietary
exposures and all other exposures for
which there is reliable information. As
discussed in UnitlIl.A., Pythium
oligandrum is not toxic or pathogenic to
mammals, and only minimally irritating
in an eye exposure study. Accordingly,
exempting Pythium oligandrum from
the requirement of a tolerance is
considered safe and poses no significant
risks.

FFDCA section 408(b)(2)(C) provides
that EPA shall apply an additional
tenfold margin of exposure (safety) for
infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure, unless EPA
determines that a different margin of
exposure (safety) will be safe for infants
and children. Margins of exposure
(safety), which often are referred to as
uncertainty factors, are incorporated
into EPA risk assessment either directly
or through the use of a margin of

exposure analysis or by using
uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk. Actual exposures to
adults and children through diet are
expected to be several orders of
magnitude less than the doses used in
the toxicity and pathogenicity tests
referenced in Unit III. Thus, the Agency
has determined that an additional
margin of safety for infants and children
is unnecessary.

VII. Other Considerations

A. Endocrine Disruptors

EPA is required under section 408(p)
of the FFDCA, as amended by FQPA, to
develop a screening program to
determine whether certain substances
(including all pesticide active and other
ingredients) “may have an effect in
humans that is similar to an effect
produced by a naturally-occurring
estrogen, or other such endocrine effects
as the Administrator may designate.”
Pythium oligandrum is not a known
endocrine disruptor nor is it related to
any class of known endocrine
disruptors. Consequently, endocrine-
related concerns did not adversely
impact the Agency’s safety finding for
Pythium oligandrum.

B. Analytical Method(s)

The acute oral toxicity and
pathogenicity findings discussed in Unit
IIT demonstrate that the active
ingredient does not pose a dietary risk.
Nevertheless, the Agency has concluded
that for the analysis of the pesticide
itself, microbiological and biochemical
methods exist and are acceptable forthe
enforcement purposes for product
identity of Pythium oligandrum DV 74.
Other appropriate methods are required
for quality control to assure that product
characterization, the control of human
pathogens, and other unintentional
metabolites or ingredients are within
regulatory limits, and to ascertain
storage stability and viability of the
pesticidal active ingredient.

C. Codex Maximum Residue Level

There is no established Codex
maximum residue level for residues of
Pythium oligandrum DV 74.

VIII. Conclusions

The results of the studies discussed
are sufficient to comply with the
requirements of FQPA. They support an
exemption from the requirement of
tolerance for residues of Pythium
oligandrum DV 74, on treated food of
food commodities. In addition, the
Agency is of the opinion that, if the
microbial active ingredient is used as
allowed, aggregate and cumulative

exposures are not likely to pose any
undue hazard to the U.S. population of
adult, children, and infant humans.
Therefore, an exemption from the
requirement of tolerance is granted in
response to pesticide petition 4F6877.

IX. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
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with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

X. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 4, 2007.

Debra Edwards,
Director, Office of Pesticide Programs.

m Therefore, 40 CFR part 180 is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1275 is added to
subpart D to read as follows:

§180.1275 Pythium; Exception from the
requirement of a tolerance.

An exemption from the requirement
of tolerance is established on all food/
feed commodities, for residues of
pythium oligandrum DV 74 when the
pesticide is used on food crops.

[FR Doc. E7—9298 Filed 5—15-07; 8:45 am]

BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006—-0800; FRL-8128-2]
Chlorantraniliprole; Time-Limited
Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
chlorantraniliprole in or on apple and
apple, wet pomace, celery, cucumber,
head and leaf lettuce, pear, pepper,
spinach, squash, tomato and
watermelon commodities. DuPont Crop
Protection requested these tolerances
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), as amended by
the Food Quality Protection Act of 1996
(FQPA). The tolerances will expire on
May 1, 2010.

DATES: This regulation is effective May
16, 2007. Objections and requests for
hearings must be received on or before
July 16, 2007, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006—-0800. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit”” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either in the electronic docket
at http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Public Docket, in Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. The Docket
Facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The Docket telephone number
is (703) 305-5805.

FOR FURTHER INFORMATION CONTACT:
Kable Bo Davis, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number: 703
306-0415; e-mail address:
kable.davis@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

e Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions
discussed above. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
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procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0800 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before July 16, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2006-0800, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305-
5805.

II. Background and Statutory Findings

In the Federal Register of October 13,
2006 (71 FR 198) (FRL-8096-2), EPA
issued a notice pursuant to section
408(d)(3) of the FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 6G7089) by E L.
DuPont de Nemours and Company,
DuPont Crop Protection, 1090 Elkton
Road, Newark, Delaware 19711. The
petition requested that 40 CFR part 180
be amended by establishing tolerances
for residues of the insecticide
chlorantraniliprole, 3-bromo-N-[4-
chloro-2-methyl-6-
[(methylamino)carbonyl]phenyl]-1-(3-
chloro-2-pyridinyl)-1H-pyrazole-5-
carboxamide, in or on apple at 0.3 parts
per million (ppm), apple, celery at 7.0
ppm, cucumber at 0.09 ppm, lettuce,

head at 4.0 ppm, lettuce, leaf at 7.5
ppm, pear at 0.30 ppm, pepper at 0.50
ppm, spinach at 13.0 ppm, squash at
0.25 ppm, tomato at 0.30 ppm and
watermelon at 0.20 ppm. This notice
referenced a summary of the petition
prepared by E.I. DuPont de Nemours
and Company, DuPont Crop Protection,
the registrant, which has been included
in the public docket. Several comments
were received from a private citizen on
objecting to pesticide body load, IR-4
profiteering, animal testing, and other
related matters. The Agency has
received these same comments from this
commenter on numerous previous
occasions. Refer to the Federal Register
of June 30, 2005 (70 FR 37686) (FRL—
7718-3), January 7, 2005 (70 FR 1354)
(FRL-7691-4), and October 29, 2004 69
FR 63096 for the Agency’s response to
these objections.

These temporary tolerances will
permit the marketing of the above raw
agricultural commodities when treated
in accordance with the provisions of the
experimental use permits 352-EUP-170,
and 353-EUP-171, which are being
issued under the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), as amended (7 U.S.C. 136).

The scientific data reported and other
relevant material were evaluated, and it
was determined that establishment of
these temporary tolerances will protect
the public health. Therefore, these
temporary tolerances have been
established on the condition that the
pesticide be used in accordance with
the experimental use permits. The
tolerances will expire on May 1, 2010.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For

further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA , for tolerances for residues of
chlorantraniliprole on apple at 0.25
ppm, apple, wet pomace at 0.60 ppm,
celery at 7.0 ppm, cucumber at 0.10
ppm, lettuce, head at 4.0 ppm, lettuce,
leaf at 8.0 ppm, pear at 0.30 ppm,
pepper at 0.50 ppm, spinach at 13.0
ppm, squash at 0.40 ppm, tomato at 0.30
ppm and watermelon at 0.20 ppm.
EPA’s assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the toxic effects caused by
chlorantraniliprole as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
can be found at www.regulations.gov in
Docket ID EPA-HQ-OPP-2006-0800.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the dose at which NOAEL from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the LOAEL
of concern are identified is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members
of the human population as well as
other unknowns.
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The linear default risk methodology
(Q*) is the primary method currently
used by the Agency to quantify non-
threshold hazards such as cancer. The
Q* approach assumes that any amount
of exposure will lead to some degree of
cancer risk, estimates risk in terms of
the probability of occurrence of
additional cancer cases. More
information can be found on the general
principles EPA uses in risk
characterization at http://www.epa.gov/
pesticides/health/human.htm.

A summary of the toxicological
endpoints for chlorantraniliprole used
for human risk assessment can be found
at www.regulations.gov in Docket ID
EPA-HQ-OPP-2006-0800.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Chlorantraniliprole is a new
active ingredient and tolerances have
not been established. A risk assessment
was conducted by EPA to assess dietary
exposures from chlorantraniliprole in
food (from crops treated under the
experimental permits) as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide if
a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a one day or
single exposure. Acute dietary (food and
drinking water) exposure assessments
were conducted for chlorantraniliprole
using the Dietary Exposure Evaluation
Model (DEEM-FCID), and reflect the
proposed uses on apple, celery,
cucumber, head and leaf lettuce, pear,
pepper, spinach, squash, tomato and
watermelon crops. The modeled
exposure estimates are based on
tolerance level residues (calculated
using the maximum residue level
calculator) assuming 100% of crops are
treated and surface water estimated
drinking water concentrations (EDWCs)
(because surface water EDWCs were
higher than ground water EDWCs).

ii. Chronic exposure. Chronic dietary
(food and drinking water) exposure
assessments were conducted for
chlorantraniliprole using the DEEM-
FCID), and reflect the proposed uses on
apple, celery, cucumber, head and leaf
lettuce, pear, pepper, spinach, squash,
tomato and watermelon crops. The
modeled exposure estimates are based
on tolerance level residues (calculated
using the maximum residue level
calculator) assuming 100% of crops are
treated and surface water estimated
drinking water concentrations (EDWGCs)
(because surface water EDWCs were
higher than ground water EDWCs).

iii. Cancer. Long-term exposure is not
expected to result from use under these

Experimental Use Permits (EUPs). The
submitted subchronic studies in mice,
dog and rats, and the in vivo and in
vitro genotoxicity studies, identified no
tumors or preneoplastic foci, nor did
they identify mutagenic concern.
Therefore, the expected short/
intermediate-term exposure resulting
from the EUPs does not indicate a
concern for carcinogenicity.

2. Dietary exposure from drinking
water. Clorantraniliprole is an
unregistered chemical, thus, the Agency
lacks sufficient monitoring data to
complete a comprehensive dietary
exposure analysis and risk assessment
for chlorantraniliprole in drinking
water. Because the Agency does not
have comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
chlorantraniliprole. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found at http://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the EPA’s pesticide root
zone model/exposure analysis modeling
system (PRZM/EXAMS) and screening
concentration in groundwater (SCI-
GROW) models, the estimated
environmental concentrations (EECs) of
chlorantraniliprole for acute exposures
are estimated to be 14 ppb for surface
water and 0.38 ppb for ground water.
The EECs for chronic exposures are
estimated to be 2.3 ppb for surface water
and 0.38 for ground water.

3. From non-dietary exposure. The
term ‘“residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Chlorantraniliprole is not registered
for use on any sites that would result in
residential exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
““available information”” concerning the
cumulative effects of a particular
pesticide’s residues and“ other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
chlorantraniliprole and any other
substances and chlorantraniliprole does
not appear to produce a toxic metabolite

produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has not assumed that
chlorantraniliprole has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the policy statements released by
EPA’s Office of Pesticide Programs
concerning common mechanism
determinations and procedures for
cumulating effects from substances
found to have a common mechanism on
EPA’s website at http://www.epa.gov/
pesticides/cumulative/.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans.

2. Prenatal and postnatal sensitivity.
There were no effects on fetal growth or
development up to the limit dose of
1,000 milligrams killogram day (mg/kg/
day) in rats or rabbits. There were no
treatment related effects on the numbers
of litters, fetuses (live or dead),
resorptions, sex ratio, or post-
implantation loss. There were no effects
on fetal body weights, skeletal
ossification, and external, visceral, or
skeletal malformations or variations.

3. Conclusion. Due to the following,
the FQPA Safety Factor does not need
to be retained at this time:

The toxicology database is complete
for the characterization of potential
prenatal and postnatal risks to infants
and children. No susceptibility was
identified in the toxicological data base,
and there are no residual uncertainties
re: prenatal and/or postnatal exposure
(i.e., the developmental and
reproduction studies report no adverse
effects related to treatment > 1,000 mg/
kg/day limit dose). Therefore, a degree
of concern analysis for prenatal and/or
postnatal susceptibility is not necessary.

Highly conservative dietary (food and
water) exposure estimates are at least
60,000 times lower than the highest
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dose tested in the mammalian toxicity
studies (at which no adverse observed
effects were seen).

E. Aggregate Risks and Determination of
Safety

1. Acute/chronic risk. Aggregating
routes and/or pathways of exposure is
not relevant, since no hazard was
identified via any route of exposure in
the EUP toxicology data base.

2. Short/Intermediate-term risk.
Chlorantraniliprole is not registered for
use on any sites that would result in
short and intermediate residential
exposure and therefore no risk
assessment was conducted for this
scenario.

3. Aggregate cancer risk for U.S.
population. Long-term exposure is not
expected to result from use under these
EUPs. The submitted subchronic studies
in mice, dog and rats, and the in vivo
and in vitro genotoxicity studies,
identified no tumors or preneoplastic
foci, nor did they identify mutagenic
concern.

4. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to
chlorantraniliprole residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

LC/MS/MS methods are available for
measuring chlorantraniliprole in plants
and livestock. The registrant submitted
an LC/MS/MS method for the
determination of chlorantraniliprole in
plants, and an LC/MS/MS method for
the determination of chlorantraniliprole
and its metabolites in livestock.

Adequate method and concurrent
recovery data were provided for the
plant LC/MS/MS method, and the
fortification levels used in the method
and concurrent validation are adequate
to bracket the residue levels determined
in the proposed crops. An analytical
method for enforcing tolerances in
livestock commodities is not germane to
this EUP as tolerances in meat, milk,
poultry and eggs are not required.

B. International Residue Limits

There are currently no established
Codex, Canadian, or Mexican MRLs for
chlorantraniliprole.

C. Conditions
None.
V. Conclusion

Therefore, time-limited tolerances are
established for residues of
chlorantraniliprole, 3-bromo-N-[4-

chloro-2-methyl-6-
[(methylamino)carbonyl]phenyl]-1-(3-
chloro-2-pyridinyl)-1H-pyrazole-5-
carboxamide, in or on apple at 0.25
ppm, apple, wet pomace at 0.60 ppm,
celery at 7.0 ppm, cucumber at 0.10
ppm, lettuce, head at 4.0 ppm, lettuce,
leaf at 8.0 ppm, pear at 0.30 ppm,
pepper at 0.50 ppm, spinach at 13.0
ppm, squash at 0.40 ppm, tomato at 0.30
ppm and watermelon at 0.20 ppm.
These tolerances will expire on May 1,
2010.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the

various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104-4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 2, 2007.

Debra Edwards,

Director, Office of Pesticide Programs.
m Therefore, 40 CFR chapter Iis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.628 is added to read as
follows:

§180.628 Chlorantraniliprole; tolerances
for residues.

(a) Tolerances are established for
residues of the pesticide
chlorantraniliprole (3-bromo-N-[4-
chloro-2-methyl-6-
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[(methylamino)carbonyl]phenyl]-1-(3-
chloro-2-pyridinyl)-1H-pyrazole-5-

carboxamide) in or on the following raw
agricultural commodities:

Commodity Parts per million Expiratio(;wéligvocation
Apple 0.25 05/01/2010
Apple, wet pomace 0.60 05/01/2010
Celery 7.0 05/01/2010
Cucumber 0.10 05/01/2010
Lettuce, head 4.0 05/01/2010
Lettuce, leaf 8.0 05/01/2010
Pear 0.30 05/01/2010
Pepper 0.50 05/01/2010
Spinach 13.0 05/01/2010
Squash 0.40 05/01/2010
Tomato 0.30 05/01/2010
Watermelon 0.20 05/01/2010

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]
[FR Doc. E7—9206 Filed 5-15—07; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0995; FRL—8120-2]
Pendimethalin; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
pendimethalin and its metabolite, 4-[(1-
ethylpropyl)amino]-2-methyl-3,5-
dinitrobenzyl alcohol in or on beans;
beans, forage; beans, hay; and peas
(except field peas) to replace the current
tolerances for bean, lima, seed; bean,
lima, succulent; bean, forage; bean, hay;
and pea, succulent. BASF Corporation
requested this tolerance under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective May
16, 2007. Objections and requests for
hearings must be received on or before
July 16, 2007, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also

Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006-0995. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov,or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Bldg.), 2777
S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305-5805.
FOR FURTHER INFORMATION CONTACT:
Philip V. Errico, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200

Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-6663; e-mail address:
errico.philip@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

e Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

¢ Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
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whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site athttp://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA,
any person may file an objection to any
aspect of this regulation and may also
request a hearing on those objections.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0995 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before July 16, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2006-0995, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s

normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

I1. Petition for Tolerance

In the Federal Register of January 24,
2007 (72 FR 3130) (FRL-8109-7), EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 6F7149) by BASF
Corporation, 26 Davis Drive, P.O. Box
13528, Research Triangle Park, NC
27709-3528. The petition requested that
40 CFR 180.361 be amended by
establishing a tolerance for combined
residues of the herbicide, pendimethalin
[N-(1-ethylpropyl)-3,4-dimethyl-2,6-
dinitrobenzenamine] and its metabolite,
4-[(1-ethylpropyl)amino]-2-methyl-3,5-
dinitrobenzyl alcohol, in or on beans;
beans, forage; beans, hay; and peas
(except field peas) each at 0.1 parts per
million (ppm). That notice referenced a
summary of the petition prepared by
BASF Corporation, the registrant, which
is available to the public in the docket,
http://www.regulations.gov. There were
no comments received in response to
the notice of filing.

These proposed tolerances seek to
correct an inadvertent error made by
EPA in 2001 when EPA amended the
pendimethalin beans and peas
tolerances following completion of the
pendimethalin reregistration eligibility
determination under the Federal
Insecticide, Fungicide, and Rodenticide
Act, 7 U.S.C. 136 et seq., and FFDCA
tolerance reassessment. (66 FR 63192,
December 5, 2001). In an attempt to
clarify the coverage of the then existing
beans and peas tolerances, EPA
mistakenly narrowed the scope of the
existing tolerances. This action re-
establishes the beans and peas
tolerances with the same coverage that
pre-dated the 2001 amendments and
using the terms originally recommended
by the tolerance reassessment decision.
Specifically, the proposed amendments
to the pendimethalin tolerance would
replace the current tolerances for bean,
lima, seed; bean, lima, succulent; bean,
forage; bean, hay; with tolerances for
beans; beans, forage; beans, hay and the
current tolerance for pea, succulent with
a tolerance for peas (except field peas).
The terms beans and peas are defined
under 40 CFR 180.1(g) to encompass
bean and pea commodities not covered
by the current tolerances.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines ““safe”” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue. . . .” These
provisions were added to the FFDCA by
the Food Quality Protection Act (FQPA)
of 1996.

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
section 408(b)(2)(D), EPA has reviewed
the available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure for
the petitioned-for tolerance for
combined residues of pendimethalin
and its metabolite on beans; beans,
forage; beans, hay; and peas (except
field peas) each at 0.1 ppm. EPA’s
assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by pendimethalin as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
can be found at http://
www.regulations.gov. The referenced
document is available in the docket
established by this action, which is



27458

Federal Register/Vol. 72, No. 94/Wednesday, May 16, 2007 /Rules and Regulations

described under ADDRESSES, and is
identified as EPA-HQ-OPP-2006—0995
in that docket.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the toxicological level of concern
(LOCQ) is derived from the highest dose
at which no adverse effects are observed
(the NOAEL) in the toxicology study
identified as appropriate for use in risk
assessment. However, if a NOAEL
cannot be determined, the lowest dose
at which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment. Uncertainty/
safety factors (UF) are used in
conjunction with the LOC to take into
account uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic risks by comparing
aggregate exposure to the pesticide to
the acute population adjusted dose
(aPAD) and chronic population adjusted
dose (cPAD). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable uncertainty/safety factors.
Short-, intermediate, and long-term risks
are evaluated by comparing aggregate
exposure to the LOC to ensure that the
margin of exposure (MOE) called for by
the product of all applicable
uncertainty/safety factors is not
exceeded.

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk and
estimates risk in terms of the probability
of occurrence of additional adverse
cases. Generally, cancer risks are
considered non-threshold. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

A summary of the toxicological
endpoints for pendimethalin used for
human risk assessment is discussed in
Unit IILB. of the final rule published in
the Federal Register of April 12, 2006
(71 FR 18628) (FRL—7770-4).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to pendimethalin, EPA
considered exposure under the petition
for tolerances as well as all existing
pendimethalin tolerances in (40 CFR
180.361). EPA assessed dietary
exposures from pendimethalin in food
as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure.

No such effects were identified in the
toxicological studies for pendimethalin;
therefore, a quantitative acute dietary
exposure assessment is unnecessary.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998
Nationwide Continuing Surveys of Food
Intake by Individuals (CSFII). As to
residue levels in food, EPA assumed all
foods for which there are tolerances
were treated and contain tolerance-level
residues.

iii. Cancer. Pendimethalin is
classified “Group C”, possible human
carcinogen, chemical based on a
statistically significant increased trend
and pair-wise comparison between the
high dose group and controls for thyroid
follicular cell adenomas in male and
female rats. The Agency used a non-
quantitative approach (i.e., non-linear,
RfD approach) since mode of action
studies are available that demonstrate
that the thyroid tumors are due to a
thyroid-pituitary imbalance, and also
since pendimethalin was shown to be
non-mutagenic in mammalian somatic
cells and germ. The chronic risk
assessment is considered to be
protective of any cancer effects;
therefore, a separate quantitative cancer
aggregate risk assessment is not
required.

iv. Anticipated residue and percent
crop treated (PCT) information.
Tolerance level residues were assumed
for all food commodities with current
and proposed pendimethalin tolerances,
and it was assumed that all of the crops
included in the analysis were treated
(i.e. 100% crop treated).

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring data to complete a
comprehensive dietary exposure
analysis and risk assessment for
pendimethalin in drinking water.
Because the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the environmental fate characteristics of
pendimethalin. Further information
regarding EPA drinking water models
used in pesticide exposure assessment
can be found athttp://www.epa.gov/
oppefed1/models/water/index.htm.

Based on the Pesticide Root Zone
Model/Exposure Analysis Modeling

System (PRZM/EXAMS) and Screening
Concentrations in Groundwater (SCI-
GROW) models, the estimated
environmental concentrations (EECs) of
pendimethalin for peak exposures are
estimated to be 39 parts per billion
(ppb) for surface water and 0.024 ppb
for ground water. The EECs for chronic
exposures are estimated to be 4.8 ppb
for surface water and 0.024 ppb for
ground water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
chronic dietary risk assessment, the
water concentration of value 39 ppb was
used to assess the contribution to
drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Pendimethalin is currently registered
for the following residential non-dietary
sites: Landscape, grounds plantings,
ornamental crops, turf grass, and lawns.
EPA assessed residential exposure using
the following assumptions: Exposures
are short-term in duration, and consist
of dermal (for adults and children), and
oral (hand-to-mouth, object-to-mouth,
and soil ingestion, for children only).
The Agency combines risk values
resulting from separate exposure
scenarios when it is likely they can
occur simultaneously, based on the use-
pattern and the behavior associated with
the exposed population. The LOC for
oral, dermal and inhalation exposure is
an MOE of less than 300. The residential
exposure estimate for adults, consisting
of dermal exposure only, results in a
total MOE of 740, and is therefore not
of concern. The residential exposure for
children results in a total MOE (dermal
+ oral) of 410 at an application rate of
2 1b ai/acre, and an MOE of 400 for an
application rate of 3 1b ai/acre.
Residential aggregate exposure is not of
concern.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Unlike other pesticides for which EPA
has followed a cumulative risk approach
based on a common mechanism of
toxicity, EPA has not made a common
mechanism of toxicity finding as to
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pendimethalin and any other substances
and pendimethalin does not appear to
produce a toxic metabolite produced by
other substances. For the purposes of
this tolerance action, therefore, EPA has
not assumed that pendimethalin has a
common mechanism of toxicity with
other substances. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408 of FFDCA
provides that EPA shall apply an
additional (10X) tenfold margin of safety
for infants and children in the case of
threshold effects to account for prenatal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. This additional
margin of safety is commonly referred to
as the FQPA safety factor. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
factor, or, if reliable data are available,
EPA uses a different additional FQPA
safety factor value based on the use of
traditional uncertainty/safety factors
and/or special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
The database for pendimethalin does
not indicate a potential for increased
toxicological sensitivity from either
prenatal or postnatal exposures.

3. Conclusion. In September 2006 we
said the following: There was no
evidence of qualitative or quantitative
susceptibility in the submitted data.
Additionally, exposure estimates are
based on very conservative data and
assumptions that will overstate
exposure to pendimethalin. There is,
however, a concern that perturbation of
thyroid homeostasis may lead to
hypothyroidism, and possibly result in
adverse effects on the developing
nervous system. Since thyroid toxicity
parameters were not measured in the
developmental toxicity studies, the
Agency has requested a developmental
thyroid assay be conducted to evaluate
the impact of pendimethalin on thyroid
hormones, structure, and/or thyroid
hormone homeostasis during
development. The Agency has retained
the additional 10X FQPA safety factor in
the form of a database uncertainty factor
(UF[DB]) for the lack of the study, to be

applied in determining pendimethalin
risks.

E. Aggregate Risks and Determination of
Safety

Safety is assessed for acute and
chronic risks by comparing aggregate
exposure to the pesticide to the acute
population adjusted dose (aPAD) and
chronic population adjusted dose
(cPAD). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable uncertainty/safety factors.
For linear cancer risks, EPA calculates
the probability of additional cancer
cases given aggregate exposure. Short-,
intermediate, and long-term risks are
evaluated by comparing aggregate
exposure to the LOC to ensure that the
margin of exposure (MOE) called for by
the product of all applicable
uncertainty/safety factors is not
exceeded.

1. Acute risk. No toxic effects
attributable to a single dose were
identified for pendimethalin. Therefore,
an acute risk assessment is not
warranted for this chemical.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to pendimethalin from
food and water will utilize 26% of the
cPAD for the population group children
1-2. Based the use pattern, chronic
residential exposure to residues of
pendimethalin is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Pendimethalin is currently registered
for use that could result in short-term
residential exposure and the Agency has
determined that it is appropriate to
aggregate chronic food and water and
short-term exposures for pendimethalin.

Using the exposure assumptions
described in this unit for short-term
exposures, EPA has concluded that
food, water, and residential exposures
aggregated result in aggregate MOEs of
580 for adult males, 520 for adult
females, 310 for children for an
application rate of 2 lbs ai/acre to
residential turf, and 300 for children for
an application rate of 3 lbs ai/acre to
residential turf.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level). Based on currently
requested uses, there are no scenarios
that are likely to result in intermediate-
term exposure (30 to 180 days,
continuous. Therefore, an intermediate-

term risk assessment was not
conducted.

5. Aggregate cancer risk for U.S.
population. The Agency classifies
pendimethalin as a “Group C” (possible
human) cancinogen based on thyroid
follicular cell adenomas in rats. A non-
quantitative approach, non-linear RfD
approach is used to assess the cancer
risk using a chronic assessment, which
is considerated protective of any cancer
effects: Because exposure to
pendimethalin does not exceed the
chronic RfD, pendimethalin is not
expected to pose a cancer risk.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to
pendimethalin residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Enforcement analytical methods using
gas chromatography and an electron
capture detector are available in the
Pesticide Analytical Manual, Volume II.

B. International Residue Limits

There are no established or proposed
Codex Maximum Residue Levles (MRLs)
for pendimethalin residues. Therefore,
there are no questions of compatibility
with respect to Codex MRLs and U.S.
tolerances.

C. Response to Comments

There were no responses to the Notice
of Filing for the requested tolerance in
beans and peas.

V. Conclusion

Therefore, the tolerance is established
for combined residues of pendimethalin
[N-(1-ethylpropyl)-3,4-dimethyl-2,6-
dinitrobenzenamine] and its metabolite,
4-[(1-ethylpropyl)amino]-2-methyl-3,5-
dinitrobenzyl alcohol, in or on beans;
beans, forage; beans, hay; and peas
(except field peas) all at 0.1 ppm each.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
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Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of

the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 8, 2007.
Donald R. Stubbs,

Acting Director, Registration Division, Office
of Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.361 is amended by
revising the tolerances for “Bean, lima,
seed”’; “Bean, lima, succulent’’; “Bean,
forage”; “Bean, hay”’; and “Pea,
succulent*, which will be revoked due
to an administrative error, with the
entries to the table in paragraph (a) to
read as follows:

§180.361 Pendimethalin; tolerances for
residues.
(a] * k% %
Commodity Parts per million

Beans .......cccoceiiiiiennen. 0.10
Beans, forage ... 0.10
Beans, hay .......cccoceeeneee. 0.10
Peas (except field peas) 0.10

* * * * *

[FR Doc. E7—9428 Filed 5-15-07; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2007-0160; FRL-8130-6]
Aspergillus flavus NRRL 21882 on

Corn; Temporary Exemption From the
Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
temporary exemption from the
requirement of a tolerance for residues
of the Aspergillus flavus NRRL 21882 on
corn when applied aerially once per
season at the first sign of corn tasseling
to reduce aflatoxin-producing
Aspergillus flavus. Acta Group, 1203
Nineteenth St., NW., Suite 300,
Washington, DC 20036—-2401 on behalf
of Circle One Global, Inc. One Arthur St.
P.O. Box 28, Shellman, GA 39886—0028
submitted a petition to EPA under the
Federal Food, Drug, and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (FQPA),
requesting the temporary tolerance
exemption. This regulation eliminates
the need to establish a maximum
permissible level for residues of
Aspergillus flavus NRRL 21882. The
temporary tolerance exemption expires
on May 2, 2009.

DATES: This regulation is effective May
16, 2007. Objections and requests for
hearings must be received on or before
June 15, 2007, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2007-0160. To access the
electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
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Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov, or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Bldg.), 2777
S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
Facility telephone number is (703) 305—
5805.

FOR FURTHER INFORMATION CONTACT:
Shanaz Bacchus, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 308—8097; e-mail address:
bacchus.shanaz@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to:

e Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
Section 5 of FIFRA and the regulations
promulgated to carry out that provision
of FIFRA (40 CFR part 172). If you have
any questions regarding the
applicability of this action to a
particular entity, consult the person
listed under FOR FURTHER INFORMATION
CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this “Federal Register”” document

electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of 40 CFR part 180
through the Government Printing
Office’s pilot e-CFR site at http://
www.gpoaccess.gov/ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may
file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2007-0160 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before July 16, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit your
copies, identified by docket ID number
EPA-HQ-OPP-2007-0160, by one of
the following methods.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

o Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket Facility telephone number is
(703) 305-5805.

II. Background and Statutory Findings

In the Federal Register of March 21,
2007 (72 FR 13277-13279) (FRL-8117—
4), EPA issued a notice pursuant to

section 408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide tolerance petition (PP 6F7121)
by Acta Group, 1203 Nineteenth St.,
NW., Suite 300, Washington, DC 20036—
2401 on behalf of Circle One Global, Inc.
P.O. Box 28, Shellman, GA 39886—0028.
The petition requested that 40 CFR part
180 be amended to include a temporary
exemption from the requirement of a
tolerance for residues of Aspergillus
flavus NRRL 21882 on corn. This notice
included a summary of the petition
prepared by the petitioner Acta Group,
on behalf of Circle One Global, Inc. No
comments were received in response to
the Federal Register Notice.

Section 408(c)(2)(A)(i) of FFDCA
allows EPA to establish an exemption
from the requirement for a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines “‘safe ”” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Pursuant to
section 408(c)(2)(B), in establishing or
maintaining in effect an exemption from
the requirement of a tolerance, EPA
must take into account the factors set
forth in section 408(b)(2)(C), which
require EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . . .” Additionally, section
408(b)(2)(D) of FFDCA requires that the
Agency consider ‘“‘available information
concerning the cumulative effects of a
particular pesticide’s residues” and
“other substances that have a common
mechanism of toxicity.”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide use in residential settings.

III. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
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action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children.

Aspergillus flavus NRRL 21882 is a
non-aflatoxin-producing fungal active
ingredient that will be used to displace
the ubiquitous Aspergillus flavus group
of microbes, many of which can
produce aflatoxin, a potent carcinogen.
The toxicological profile of this
conditionally registered active
ingredient has been previously
described in the final rule of the Federal
Register of June 30, 2004, (69 FR 39341)
(FRL-7364-2). On the basis of those
studies, the exemption from tolerance of
Aspergillus flavus NRRL 21882, a non-
aflatoxin-producing strain of Aspergillus
flavus, on peanuts was established in 40
CFR 180.1254.

The acute toxicology oral studies
placed Aspergillus flavus NRRL 21882
in Toxicity Category IV. This active
ingredient was not toxic, infective or
pathogenic to mammals on the basis of
acute oral, pulmonary and
intraperitoneal studies. That database
supporting the exemption from
tolerance on peanut also supports the
proposed temporary exemption of this
active ingredient on corn. For a
summary of the studies and discussions
of dietary and non-dietary, non-
occupational dermal and inhalation
exposures, as well as aggregate and
cumulative, exposures, and potential
endocrine effects refer to the aforesaid
June 30, 2004 final rule. All studies met
the safety standards of the Food Quality
Protection Act of 1996. This pesticide
has been used for more than a decade
in experimental laboratory and field
trials without any reports of adverse
dermal irritation or hypersensitivity
effects.

The petitioner is now requesting that
those studies be also used as the basis
to amend the tolerance exemption to
include a temporary exemption from
tolerance for Aspergillus flavus NRRL
21882 on corn during the Experimental
Use Permit with EPA Registration
Number (EPA Reg. No.) 75624-EUP-2.
The proposed two-year, non-crop
destruct Experimental Use Permit is for
treatment of approximately 6,000 acres
of corn grown for grain in Texas at ten
or 20 pounds of the End-use Product
(EP) aflaguardR per acre.

The Agency has determined that the
studies do support the proposed
exemption from tolerance of Aspergillus
flavus NRRL 21882 on corn. Summaries
of the rationales for this determination

may be found in the aforesaid Federal
Register Final Rule of June 30, 2004. No
further toxicological data are required
for this temporary exemption from the
requirement of a tolerance for
Aspergillus flavus NRRL 21882 on corn.
The applicant must, however, report
any incidents of hypersensitivity, or any
other adverse effects to comply with the
requirements of Section 6(a)(2). Efficacy
data to demonstrate that the pesticide
does reduce aflatoxin-producing
Aspergillus flavus colonies and,
concomitantly, aflatoxin in corn, are
required as part of the Experimental Use
Permit.

IV. Aggregate Exposures

In examining aggregate exposure,
section 408 of the FFDCA directs EPA
to consider available information
concerning exposures from the pesticide
residue in food and all other non-
occupational exposures, including
drinking water from ground water or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

1. Food. The aforesaid final rule for
the exemption from tolerance for
residues of Aspergillus flavus NRRL
21882 on peanut considered all studies
submitted by the applicant and found
them to be acceptable.

2. Drinking water exposure. Those
data are also acceptable to demonstrate
that the proposed use of Aspergillus
flavus NRRL 21882 on corn will not
harm the U.S. adult, infant and children
population from dietary exposure,
including food, and drinking water.
Percolation through the soil and
municipal treatment of drinking water
are expected to preclude exposure of the
US population, infants and children to
residues of the pesticide.

B. Other Non-Occupational Exposure

1. Dermal exposure. Dermal non-
occupational exposure is expected to be
minimal to non-existent for the
proposed use of Aspergillus flavus
NRRL 21882 on corn. The pesticide is
to be applied to agricultural sites not in
the proximity of residential areas,
schools, nursing homes or daycares.

2. Inhalation exposure. For the same
reasons non-occupational inhalation
exposure to Aspergillus flavus NRRL
21882 is expected to be minimal to non-
existent.

V. Cumulative Effects

Another non-aflatoxin-producing
strain of Aspergillus flavus, AF36, is
registered, but not for use on corn.

Cumulative effects of these strains are
not expected to exceed the risk cup for
the registered Aspergillus flavus strains,
AF36 and NRRL 21882.

VI. Determination of Safety for U.S.
Population, Infants and Children

Based on the previously evaluated
data, it is not necessary to use a safety
factor to determine safety to children
June 30, 2004, (69 FR 39341).

VII. Other Considerations

A. Endocrine Disruptors

See Federal Register, June 30, 2004,
(69 FR 39341).

B. Analytical Method

See Federal Register, June 30, 2004,
(69 FR 39341).

C. Codex Maximum Residue Level

There is no Codex Maximum Residue
Level (MRL) for residues of Aspergillus
flavus NRRL 21882 on corn.

VIII. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers
and food retailers, not States or tribes,
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nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note).

IX. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: May 4, 2007.
Janet L. Andersen,

Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.

m Therefore, 40 CFR chapter I is
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.1254 is amended by
designating the existing text as
paragraph (a) and by adding paragraph
(b) to read as follows:

§180.1254 Aspergillus flavus NRRL 21882;
exemption from requirement of a tolerance.

(a] * * *

(b) Aspergillus flavus NRRL 21882 is
temporarily exempt from the
requirement of a tolerance on corn when
used in accordance with the
Experimental Use Permit 75624-EUP-2.
This temporary exemption from
tolerance will expire on May 2, 2009.
[FR Doc. E7—-9427 Filed 5-15-07; 8:45 am]
BILLING CODE 6560-50-S

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2006-0203; FRL—8126-2]
Acetochlor; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation revises and
separates the tolerances for acetochlor
in 180.470 into paragraphs (a) through
(d) and reassigns many of the current
entries from paragraph (a) to paragraph
(d), which applies to tolerances for
indirect and inadvertent residues. This
regulation also establishes several new
tolerances and amends several existing
tolerances under paragraph (a). It further
establishes several new tolerances under
paragraph (d); and amends and revises
two tolerances moved to that paragraph.
Details of these changes are outlined in
Unit II. of this document. The
Acetochlor Registration Partnership
(ARP) and Monsanto Company
requested these changes as submitted by
petitions to EPA pursuant to the Federal
Food, Drug and Cosmetic Act (FFDCA).
DATES: This regulation is effective May
16, 2007. Objections and requests for
hearings must be received on or before
July 16, 2007, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: EPA has established a
docket for this action under docket
identification (ID) number EPA-HQ-
OPP-2006—-0203. To access the

electronic docket, go to http://
www.regulations.gov, select “Advanced
Search,” then “Docket Search.” Insert
the docket ID number where indicated
and select the “Submit” button. Follow
the instructions on the regulations.gov
web site to view the docket index or
access available documents. All
documents in the docket are listed in
the docket index available in
regulations.gov. Although listed in the
index, some information is not publicly
available, e.g., Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available in the electronic docket at
http://www.regulations.gov,or, if only
available in hard copy, at the OPP
Regulatory Public Docket in Rm. S-4400,
One Potomac Yard (South Bldg.), 2777
S. Crystal Dr., Arlington, VA. The
Docket Facility is open from 8:30 a.m.
to 4 p.m., Monday through Friday,
excluding legal holidays. The Docket
telephone number is (703) 305—-5805.
FOR FURTHER INFORMATION CONTACT:
Vickie Walters, Registration Division
(7505P), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001; telephone number:
(703) 305-5704; e-mail address:
walters.vickie@epa.gov.

SUPPLEMENTARY INFORMATION:
1. General Information

A. Does this Action Apply to Me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. Potentially
affected entities may include, but are
not limited to those engaged in the
following activities:

e Crop production (NAICS code 111),
e.g., agricultural workers; greenhouse,
nursery, and floriculture workers;
farmers.

¢ Animal production (NAICS code
112), e.g., cattle ranchers and farmers,
dairy cattle farmers, livestock farmers.

e Food manufacturing (NAICS code
311), e.g., agricultural workers; farmers;
greenhouse, nursery, and floriculture
workers; ranchers; pesticide applicators.

¢ Pesticide manufacturing (NAICS
code 32532), e.g., agricultural workers;
commercial applicators; farmers;
greenhouse, nursery, and floriculture
workers; residential users.

This listing is not intended to be
exhaustive, but rather to provide a guide
for readers regarding entities likely to be
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affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Access Electronic Copies
of this Document?

In addition to accessing an electronic
copy of this Federal Register document
through the electronic docket at http://
www.regulations.gov, you may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr. You may
also access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Printing Office’s pilot
e-CFR site athttp://www.gpoaccess.gov/
ecfr.

C. Can I File an Objection or Hearing
Request?

Under section 408(g) of FFDCA, any
person may file an objection to any
aspect of this regulation and may also
request a hearing on those objections.
You must file your objection or request
a hearing on this regulation in
accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2006-0203 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
as required by 40 CFR part 178 on or
before July 16, 2007.

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing that does not
contain any CBI for inclusion in the
public docket that is described in
ADDRESSES. Information not marked
confidential pursuant to 40 CFR part 2
may be disclosed publicly by EPA
without prior notice. Submit this copy,
identified by docket ID number EPA—
HQ-OPP-2006-0203, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e Mail: Office of Pesticide Programs
(OPP) Regulatory Public Docket (7502P),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001.

e Delivery: OPP Regulatory Public
Docket (7502P), Environmental
Protection Agency, Rm. S-4400, One
Potomac Yard (South Bldg.), 2777 S.
Crystal Dr., Arlington, VA. Deliveries
are only accepted during the Docket’s
normal hours of operation (8:30 a.m. to
4 p.m., Monday through Friday,
excluding legal holidays). Special
arrangements should be made for
deliveries of boxed information. The
Docket telephone number is (703) 305—
5805.

I1. Petition for Tolerance

In the Federal Register of February 7,
2007 (72 FR 5706) (FRL—8111-8, EPA
issued a notice pursuant to section
408(d)(3) of FFDCA, 21 U.S.C.
346a(d)(3), announcing the filing of
pesticide petitions (PP 1F6263, 4F4505,
6F4791) by the Acetochlor Registration
Partnership (ARP) and Monsanto
Company, 1300 “I”’ St., NW.,
Washington, DC 20005, and PP 5F6918
by Monsanto Company, 1300 “I”” St.,
NW., Suite 450 East, Washington, DC
20005. The petitions requested that 40
CFR 180.470(a) be amended by
establishing tolerances for residues of
the herbicide, acetochlor [2-chloro-2-
methyl-6-ethyl-N-
ethoxymethylacetamide) and its
metabolites containing the ethyl methyl
aniline (EMA) moiety and the
hydroxyethyl methyl-aniline (HEMA)
moiety, and expressed as acetochlor
equivalents in or on the food
commodities corn, field, forage at 3.0
ppm (5F4505) corn, pop, grain at 0.05
part per million (ppm); corn, pop, stover
at 1.5 ppm (PP 1F6263); corn, sweet,
fodder and forage at 1.5 ppm; and corn,
sweet, kernels plus cob with husks
removed at 0.05 ppm (6F4791);
sorghum, forage at 1.0 ppm; sorghum,
grain at 0.05 ppm; and sorghum, grain,
stover at 1.5 ppm (5F6918). These
petitions also requested that 40 CFR
180.470(d) be amended by establishing
tolerances for residues of the herbicide,
acetochlor (2-chloro-2-methyl-6-ethyl-N-
ethoxymethylacetamide) and its
metabolites containing the ethyl methyl
aniline (EMA) moiety and the
hydroxyethyl methyl-aniline (HEMA)
moiety, and expressed as acetochlor
equivalents in or on the food
commodities beet, sugar, root and tops/
pea and bean (except soybean) dried
and shelled (subgroup 6C)/potato/ and
grain, cereal (except rice) (group 15),at
0.05 ppm; grain, grain, cereal (except
rice), forage/fodder/straw (group 16)
forage at 0.5 ppm; grain, cereal (except
rice) forage/fodder/straw (group 16) hay
at 2.0 ppm; grain, cereal (except rice)
forage/fodder/straw (group 16) stover at
0.1 ppm; grain, cereal (except rice)

forage/fodder/straw (group 16), straw at
0.3 ppm (1F6263); non-grass animal
feeds (group 18) forage at 1.3 ppm; and
non-grass animal feeds (group 18) hay at
3.5ppm (6F4791). That notice
referenced a summary of the petitions
prepared by Acetochlor Registration
Partnership and Monsanto Company,
the registrants, which have been placed
in the public docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petitions EPA is
reassigning the entries for soybean,
forage at 0.7 ppm; soybean, grain at 0.1
ppm; soybean, hay at1.0 ppm; wheat,
forage at 0.5 ppm; wheat, grain at 0.02
ppm; and wheat, straw at 0.1 ppm; from
180.470(a) to 180.470(d) and
establishing a tolerance for wheat, hay
at 2.0 ppm under 40.CFR 180.470(d).
The terminology for soybean, grain is
being updated to read soybean, seed to
conform to Agency procedures.
Additionally, EPA is increasing the
tolerance for corn, field, forage to 3.0
from 1.0 ppm. This tolerance will be
listed in 180.470(a).

Based upon review of the data
submitted and Agency procedures
concerning commodity names, the
Agency is correcting the terminology for
pending crops under 40 CFR 180.470(a)
as follows: corn, field, forage at 3.0 ppm;
corn, pop, grain at 0.05 ppm; corn, pop,
stover at 1.5 ppm; corn, sweet, kernels
plus cob with husks removed at 0.05
ppm; corn, sweet, forage at 1.5 ppm; and
sorghum, grain, grain at 0.05 ppm. The
Agency is also correcting the tolerance
levels and terminology for pending
crops under 40 CFR 180.470(a) as
follows: corn, sweet, stover at 1.0 ppm;
sorghum, grain, forage at 1.6 ppm;
sorghum, grain, grain at 0.05 ppm; and
sorghum, grain, stover at 1.7 ppm. The
above listings for corn, field, forage;
sorghum, grain, forage; sorghum, grain,
grain; and sorghum, grain, stover;
replace the current listings for corn,
field forage; sorghum, forage; sorghum,
grain; and sorghum, grain, stover.

The Agency also determined that the
tolerance expression and correct
terminology for the pending crops under
40 CFR 180.470(d) should be written as
follows: Tolerances are also established
for indirect or inadvertent residues of
acetochlor (2-chloro-2’-methyl-6-ethyl-
N-ethoxymethylacetamide) and its
metabolites containing the ethyl methyl
aniline (EMA) moiety and the
hydroxyethyl methyl aniline (HEMA)
moiety, to be analyzed as acetochlor and
expressed as acetochlor equivalents, in
or on the following raw agricultural
commodities when present therein as a
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result of application of acetochlor to
growing crops listed in paragraph (a) of
this section: Animal feed, nongrass,
group 18, forage at 1.3 ppm; animal
feed, nongrass, group 18, hay at 3.5
ppm; beet, sugar, root at 0.05 ppm; beet,
sugar, tops at 0.05 ppm; grain, cereal,
group 15 except for corn, grain sorghum,
rice and wheat, grain at 0.05 ppm; grain,
cereal, forage, fodder and straw, group
16 except for corn, grain sorghum, rice
and wheat, forage at 0.5 ppm; grain,
cereal, forage, fodder and straw, group
16,except corn, grain sorghum, rice and
wheat, hay at 2.0 ppm; grain, cereal,
forage, fodder and straw, Group 16,
except corn, grain sorghum, rice and
wheat, stover at 0.1 ppm; grain, cereal,
forage, fodder and straw, group 16,
except corn, grain sorghum, rice and
wheat, straw at 0.3 ppm; pea and bean,
dried shelled, except soybean, subgroup
6C at 0.05 ppm; potato at 0.05;
sunflower, seed at 0.05 ppm and wheat,
hay at 2.0 ppm.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)@) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines “‘safe” to mean that ““there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .” These provisions
were added to FFDCA by the Food
Quality Protection Act (FQPA) of 1996.

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
section 408(b)(2)(D), EPA has reviewed
the available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure for
the petitioned-for tolerances and
amendments for tolerances for residues
of acetochlor (2-chloro-2’-methyl-6-
ethyl-N-ethoxymethylacetamide) and its
metabolites containing the ethyl methyl
aniline (EMA) moiety and the

hydroxyethyl methyl aniline (HEMA)
moiety, to be analyzed as acetochlor and
expressed as acetochlor equivalents.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. Specific
information on the studies received and
the nature of the adverse effects caused
by acetochlor as well as the no-
observed-adverse-effect-level (NOAEL)
and the lowest-observed-adverse-effect-
level (LOAEL) from the toxicity studies
can be found at http://
www.regulations.gov. The referenced
document is entitled ““Acetochlor-RED
Phase 2 Revised HED Chapter of the
TRED” and is available in the docket
(EPA-HQ-OPP-2005-0227 identified as
document 0004.

B. Toxicological Endpoints

For hazards that have a threshold
below which there is no appreciable
risk, the toxicological level of concern
(LOCQ) is derived from the highest dose
at which no adverse effects are observed
(the NOAEL) in the toxicology study
identified as appropriate for use in risk
assessment. However, if a NOAEL
cannot be determined, the lowest dose
at which adverse effects of concern are
identified (the LOAEL) is sometimes
used for risk assessment. Uncertainty/
safety factors (UF) are used in
conjunction with the LOC to take into
account uncertainties inherent in the
extrapolation from laboratory animal
data to humans and in the variations in
sensitivity among members of the
human population as well as other
unknowns. Safety is assessed for acute
and chronic risks by comparing
aggregate exposure to the pesticide to
the acute population adjusted dose
(aPAD) and chronic population adjusted
dose (cPAD). The aPAD and cPAD are
calculated by dividing the LOC by all
applicable uncertainty/safety factors.
Short-, intermediate, and long-term risks
are evaluated by comparing aggregate
exposure to the LOC to ensure that the
margin of exposure (MOE) called for by
the product of all applicable
uncertainty/safety factors is not
exceeded.

For non-threshold risks, the Agency
assumes that any amount of exposure
will lead to some degree of risk and
estimates risk in terms of the probability
of occurrence of additional adverse

cases. Generally, cancer risks are
considered non-threshold. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/fedrgstr/EPA-PEST/1997/
November/Day-26/p30948.htm.

A summary of the toxicological
endpoints for acetochlor used for
human risk assessment can be found at
www.regulations.gov in document
Acetochlor: Human Health Risk
Assessment to Support the Proposed
Uses on Sorghum and Sweet Corn and
Rotational Crops of Nongrass Animal
Feeds (Group 18), Sugar Beets, Dried
Shelled Beans and Peas (Subgroup 6C),
Sunflowers, Potatoes Cereal Grains
(Group 15), and Forage, Fodder and
Straw of Cereal Grains (Group 16) on
page 11 in Docket ID EPA-HQ-OPP-
2006-0203.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to acetochlor, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
acetochlor tolerances in (40 CFR
180.470). EPA assessed dietary
exposures from acetochlor in food as
follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. In estimating acute dietary
exposure, EPA used food consumption
information from the USDA 1994-1996
and 1998 Nationwide Continuing
Surveys of Food Intake by Individuals
(CSFII). As to residue levels in food,
EPA assumed all foods for which there
are tolerances or for which tolerances
are proposed, were treated and contain
tolerance-level residues. Experimentally
derived processing factors were used for
cereal grain commodities. Default values
were used for all other processed
commodities.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA 1994-1996 and 1998;
Nationwide CSFII. As to residue levels
in food, EPA chronic dietary analysis
included anticipated residues from field
trial data and assumed that all crop
were treated. Experimentally derived
processing factors were used for cereal
grain commodities. Default values were
used for all other processed
commodities.

iii. Cancer. Previously, EPA has
treated acetochlor as a non-threshold
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carcinogen and conducted a linear low-
dose quantitative cancer risk assessment
in evaluating its safety. The
determination that a quantitative linear
low-dose cancer assessment was
appropriate was based on findings that
acetochlor caused mouse lung tumors
and histiocytic sarcomas in female mice.
The Agency has reexamined the data
and concluded they do not support use
of a quantitative linear low-dose cancer
assessment. The Agency determined
that the relationship of the mouse lung
tumors to treatment was equivocal, due
to some inconsistencies in dose-
response between the two available
mouse studies, the relatively frequent
occurrence of the tumor in older mice
and the lack of evidence of direct
genotoxicity of acetochlor. Further the
Agency found that the increase in the
histiocytic sarcomas in female mice in
one study was also equivocal. EPA
concludes that this equivocal evidence
of cancer shows no greater than a
negligible risk of cancer. Nonetheless,
acetochlor has been associated with
nasal tumors in the rats and these
tumors remain as a tumor of concern for
human exposure to acetochlor. Because,
however, the nasal tumors have been
found to be a threshold effect, EPA has
not used quantitative linear low-dose
cancer assessment in assessing this
cancer risk. Rather, EPA has relied on
the chronic risk assessment because the
chronic Reference Dose (cRfD), which is
based on a NOAEL of 2 milligrams/
kilograms/day (mg/kg/day), is
considered to be protective of nasal
tumors for which a point of departure of
10 mg/kg/day was identified. EPA has
used the same exposure assumptions in
assessing cancer risk as in assessing
other chronic risks.

iv. Anticipated residue and percent
crop treated (PCT) information. Section
408(b)(2)(E) of FFDCA authorizes EPA
to use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide residues that have
been measured in food. If EPA relies on
such information, EPA must pursuant to
section 408(f)(1) of FFDCA require that
data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. For the present action, EPA
will issue such Data Call-Ins as are
required by section 408(b)(2)(E) of
FFDCA and authorized under section
408(f)(1) of FFDCA. Data will be
required to be submitted no later than
5 years from the date of issuance of this
tolerance.

2. Dietary exposure from drinking
water. The drinking water values used

in the dietary risk assessments were
based on information provided by the
Acetochlor Registration Partner ship
water monitoring program to support
the current use on field corn. The
Agency has determined that the new
uses of acetochlor are not likely to result
in concentrations exceeding those seen
in the field corn monitoring data;
therefore this data can be used to
estimate drinking water concentrations
resulting from the new uses on sweet
corn and sorghum. In the monitoring
data, exposure to acetochlor parent was
significantly higher in the surface water
monitoring sites than the ground water
monitoring sites; therefore, the
concentration used in the acute dietary
assessment was from a surface water
monitoring site that produced the
highest concentration of 0.01821 ppm.
The drinking water value used in the
chronic dietary risk assessment was
from a surface water monitoring site that
produced the highest time-weighted
annualized mean (TWAM)
concentration for a single year of
0.00143 ppm.

3. From non-dietary exposure. The
term “‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).
Acetochlor is not registered for use on
any sites that would result in residential
exposure.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.”

Acetochlor is a member of the
chloroacetanilide cumulative
assessment group (CAG) which includes
alachlor and butachlor. The Agency
previously conducted a cumulative risk
assessment for the CAG based on a
common mode of action for the
production of tumors of the nasal
olfactory epithelium in rats. Butachlor
was determined to be part of the CAG,
however, there are currently no U.S.
registrations for the chemical; therefore,
it was excluded from the cumulative
risk assessment. This risk assessment is
fully discussed in the document:
Cumulative Risks from
Chloroacetanilide Pesticides dated
March 6, 2006 identified as document
EPA-HQ-OPP-2005-0050-0061 which
is available on the internet at http://

www.regulaions.gov in docket number
EPA-HQ-OPP-2005-0050. Based on
that cumulative risk assessment (CRA),
the Agency concluded that the
cumulative risks from alachlor and
acetochlor did not exceed the Agency’s
level of concern since cumulative MOEs
were above 13,000 for all populations
compared to a cumulative level of
concern of 100.

For this risk assessment the Agency
believes that the cumulative risk from
these new uses in addition to the
current existing uses of acetochlor and
alachlor will not exceed The Agency’s
level of concern. Individual risk
assessments were conducted based on a
point of departure of 10 mg/kg/day for
nasal tumors. Anticipated residues
based on field trial data and 100% crop
treated was assumed for all existing and
new uses for acetochlor. The individual
acetochlor assessment from food
resulted in MOEs raging from 49,000 for
children 1-2 years old and children 3-

5 years old to 179,000 for adults 50+.
The addition of water to the assessment
using surrogate data from the corn
monitoring studies, resulted in MOEs
ranging from 40,000 for children 1-2
years old to 116,000 for adults 50+. The
MOE:s for the General U.S. population
were 111,000 from food and 83,000 from
both food and water.

As noted in the March, 2006
cumulative risk assessment for the
chloroacetanilide chemicals, alachlor is
the index chemical and acetochlor is
included in the assessment with a
relative potency of 1/20th of alachlor.
Further, as noted in the cumulative risk
assessment, acetochlor commodities
were not considered to be risk drivers in
the chloroacetanilide CRA; therefore
given the individual MOEs for
acetochlor, it is unlikely that the
addition of the new uses for acetochlor
will cause an unacceptable cumulative
risk when considered with the existing
alachlor and acetochlor uses.

D. Safety Factor for Infants and
Children

1.In general. Section 408 of FFDCA
provides that EPA shall apply an
additional (““10X”’) tenfold margin of
safety for infants and children in the
case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines based on reliable data that a
different margin of safety will be safe for
infants and children. This additional
margin of safety is commonly referred to
as the FQPA safety factor. In applying
this provision, EPA either retains the
default value of 10X when reliable data
do not support the choice of a different
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factor, or, if reliable data are available,
EPA uses a different additional FQPA
safety factor value based on the use of
traditional uncertainty/safety factors
and/or special FQPA safety factors, as
appropriate.

2. Prenatal and postnatal sensitivity.
Concern for prenatal and postnatal
susceptibility is low for acetochlor since
toxicity to offspring was observed only
at maternal toxic doses in
developmental toxicity studies in the rat
and rabbit and in three multi-generation
reproductive toxicity studies in the rat.
In addition, clear NOAELS were
established in all of these three studies.

3. Conclusion. A 10X FQPA safety
factor was applied to the acute dietary
risk in the form of a database
uncertainty factor to account for the lack
of a developmental neurotoxicity study.
The following findings support this
determination.

i. The toxicity database for acetochlor
is not complete at this time. A
developmental neurotoxicity study is
required based on neurological
observations, primarily in the dog or an
alternative test which addresses the
sensitivity of the dog to neurological
effects. In addition, submission of
positive control studies for validation of
the laboratory methodology used in the
acute and subchronic rat oral
neurotoxicity screening studies is
required as confirmatory data and to
upgrade those studies to acceptable.

ii. Evidence of neurotoxicity from
exposure to acetochlor was observed in
several studies. Salvation and other
clinical signs (anogential staining,
diarrhea) were reported in some studies
in both the rat (two developmental
studies) and the dog (subchronic and
chronic oral). The dog appears to be
more sensitive than the rat or mouse to
effects on the nervous system, in that
salivation occurred at lower dose levels
and frank neuropathology of the brain
was observed in one study. In the 1-
year oral toxicity study in the dog
pronounced neurological signs (ataxia,
abnormal head movements, tremor,
depressed righting, hoping and flexor
reflexes, exaggerated tonic neck reflex
and stiffness and rigidity of the
hindlimbs) were observed at the high
dose and were associated with
degenerative lesions of the cerebellum.
Other evidence of neurotoxicity is
discussed on page 46 of the document
entitled “Acetochlor-RED Phase 2
Revised HED Chapter of the TRED”
which is available on the internet at
http://www.regulaions.gov in the docket
identified as EPA-HQ-OPP-2005-0227
document 0004.

iii. The acute dietary endpoint of
concern for the general population

including females 13-49 years of age,
was derived from an acute oral
neurotoxicity screening study in rats
(NOAEL of 150 mg/kg/day based on
decreased motor activity in females.
Given the likely dosing in the
developmental neurotoxicity study, it is
possible that this study could lower the
acute RfD by a factor of 10.

EPA has determined that reliable data
show that it would be safe for infants
and children to reduce the FQPA safety
factor to 1X for the chronic dietary risk.
That decision is based on the following
findings.

e The toxicity database for acetochlor
is complete other than the lack of a
developmental neurotoxicity study.

e Given likely dosing in the
developmental neurotoxicity study, it is
unlikely that this study would lower the
cRFD. The chronic dietary endpoint of
concern for all populations was derived
from the chronic oral toxicity study in
dogs with a NOAEL of 2 mg/kg/day
based on the increased salivation and
histopathology in testes, kidney and
liver at 10 mg/kg/day. The cRFD of 2.0
mg/kg/day is less than the NOAELs in
the reproductive study of 21 mg/kg/day.
A developmental neurotoxicity study
will likely be conducted at dose levels
similar to those of the 2—generation rat
reproduction study. No evidence of
neuropathology or overt
neurobehavioral effects were observed
in the 2—generation reproductive study
with rats.

e There is no evidence that acetochlor
results in increased susceptibility in in
utero rats or rabbits in the prenatal
developmental studies or in young rats
in the 2—generation reproduction study.
The FQPA safety factor was reduces to
1X.

o There are no residual uncertainties
identified in the chronic exposure
database. The chronic dietary food
exposure assessment was based on the
assumption of all crops treated and
anticipated residues from acceptable
field trial data for all commodities. For
chronic dietary food exposure
assessments, experimentally derived
processing factors were used for cereal
grain commodities and default
processing factors were used for all
other processed commodities. The
drinking water values used in the
dietary risk assessments were based on
information provided by the Acetochlor
Registration Partnership water
monitoring program to support the
current use on field corn. These
assessments will not underestimate the
exposure and risks posed by acetochlor.

E. Aggregate Risks and Determination of
Safety

Safety is assessed for acute and
chronic risks by comparing aggregate
exposure to the pesticide to the aPAD
and cPAD. The aPAD and cPAD are
calculated by dividing the LOC by all
applicable uncertainty/safety factors.
For linear cancer risks, EPA calculates
the probability of additional cancer
cases given aggregate exposure. Short-,
intermediate, and long-term risks are
evaluated by comparing aggregate
exposure to the LOC to ensure that the
MOE called for by the product of all
applicable uncertainty/safety factors is
not exceeded.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
acetochlor will occupy <1% of the
aPAD at the 95th percentile for the U.S.
population and 2.6% of the aPAD at the
95th percentile for all infants, the
population subgroup receiving the
greatest exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to acetochlor from food
and water will utilize <1% of the cPAD
for the U.S. population and 1.2 % of the
cPAD for children 1-2 years old, the
population subgroup receiving the
greatest exposure. There are no
residential uses for acetochlor that
result in chronic residential exposure to
acetochlor.

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Acetochlor is not registered for use on
any sites that would result in residential
exposure. Therefore, an aggregate risk
assessment for this duration is not
appropriate.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account residential exposure
plus chronic exposure to food and water
(considered to be a background
exposure level).

Acetochlor is not registered for use on
any sites that would result in residential
exposure. Therefore, an aggregate risk
assessment for this duration is not
appropriate.

5. Aggregate cancer risk for U.S.
population. As explained above, in Unit
II1.C.iii., the cR{D is considered to be
protective of any cancer risk posed by
acetochlor and as discussed in Unit E2,
EPA has found that chronic acetochlor
exposure does not exceed the cRfD;
therefore, aggregate cancer risks are not
of concern.
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6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population or to infants and children
from aggregate exposure to acetochlor
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

An adequate high performance liquid
chromatography with oxidative
coulometric electrochemical detector
(HPLC/OCED) method is available for
enforcing new tolerances for acetochlor
and its metabolites in sweet corn,
sorghum, and rotational crops. This
method is listed as Method I for plants
in PAM Vol. II.

B. International Residue Limits

There are no Codex Maximum
Residue Levels established for
acetochlor on agricultural commodities.

V. Conclusion

Therefore, tolerances are established
for residues of acetochlor (2-chloro-2’-
methyl-6-ethyl-N-
ethoxymethylacetamide) and its
metabolites containing the ethyl methyl
aniline (EMA) moiety and the
hydroxyethyl methyl aniline (HEMA)
moiety to be analyzed as acetochlor, and
expressed as acetochlor equivalents as
discussed in Unit II.

VI. Statutory and Executive Order
Reviews

This final rule establishes a tolerance
under section 408(d) of FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866, this rule is not
subject to Executive Order 13211,
Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001) or Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., nor does it require any special
considerations under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under section 408(d) of FFDCA, such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply.

This final rule directly regulates
growers, food processors, food handlers
and food retailers, not States or tribes,
nor does this action alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of section 408(n)(4) of FFDCA. As such,
the Agency has determined that this
action will not have a substantial direct
effect on States or tribal governments,
on the relationship between the national
government and the States or tribal
governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
tribes. Thus, the Agency has determined
that Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999) and Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000) do not apply
to this rule. In addition, This rule does
not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Public Law 104—4).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note).

VII. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and to the Comptroller
General of the United States. EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of this final rule in the
Federal Register. This final rule is not
a “major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements.

Dated: May 8, 2007.
Donald R. Stubbs,

Acting Director, Registration Division, Office
of Pesticide Programs.

m Therefore, 40 CFR chapterIis
amended as follows:

PART 180—AMENDED

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Section 180.470 is revised to read
as follows:

§180.470 Acetochlor; tolerances for
residues.

(a) General. Tolerances are
established for residues of acetochlor; 2-
chloro-2’-methyl-6-ethyl-N-
ethoxymethylacetanilide, and its
metabolites containing the ethyl methyl
aniline (EMA) moiety and the
hydroxyethyl methyl aniline (HEMA)
moiety, to be analyzed as acetochlor and
expressed as acetochlor equivalents, in
or on the following raw agricultural
commodities.

Commodity Parts per million

Corn, field, forage ........... 3.0
Corn, field, grain ...... 0.05
Corn, field, stover .... 1.5
Corn, pop, grain ....... 0.05
Corn, pop, stover ..... 1.5
Corn, sweet, forage 15
Corn, sweet, kernels plus

cob with husks re-

mMoved .....coceecveeiiennenne 0.05
Corn, sweet, stover ........ 1.0
Sorghum, grain, forage ... 1.6
Sorghum, grain, grain ..... 0.05
Sorghum, grain, stover ... 1.7

(b) Section 18 emergency exemptions.
[Reserved].

(c) Tolerances with regional
registrations. [Reserved].

(d) Indirect or inadvertent residues.
Tolerances are established for indirect
or inadvertent residues of acetochlor; 2-
chloro-2’-methyl-6-ethyl-N-
ethoxymethylacetanilide, and its
metabolites containing the ethyl methyl
aniline (EMA) moiety and the
hydroxyethyl methyl aniline (HEMA)
moiety, to be analyzed as acetochlor and
expressed as acetochlor equivalents, in
or on the following raw agricultural
commodities when present therein as a
result of application of acetochlor to the
growing crops in paragraph (a) of this
section:
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Commodity

Parts per million

Animal feed, NONGrass, Group 18, fOTAGE .......ciiiiiiiiiii ettt e e bt ettt e et e s b e e s b e e sae e et e e ean e e b e e saneeees
Animal feed, NONGrass, GroUP 18, NAY .....coiii ittt a e bt te e bt esa et e bt e eh b e e bt e eab e e ehe e eabeebeeeabeesaeeembeesaneebeeanneas
Beet, sugar, root
Beet, sugar, tops
Grain, cereal, forage, fodder and straw, group 16, except corn, grain sorghum, rice and wheat, forage ..........c..cccccceiiiiinnnen.
Grain, cereal, forage, fodder and straw, group 16, except corn, grain sorghum, rice and wheat, hay ..........cccccriiiiiiniinnnnnen.
Grain, cereal, forage, fodder and straw, group 16, except corn, grain sorghum, rice and wheat, stover
Grain, cereal, forage, fodder and straw, group 16, except corn, grain sorghum, rice and wheat, straw
Grain, cereal, group 15, except corn, grain sorghum, rice, and wheat, grain ...........c.ccoceeiiiiiiiiieeiie e
Pea and bean, dried shelled, except soybean, SUDGrOUP BC .........cocciiiiiiiiiiiieiii ettt sttt be e sane s
POTALO ..o e

Soybean, forage ...
510}/ oT=T: 1o T o F- OO TP O PR UR TP PR UPTPPRRPRPRPI
S T0) Yo=Y Lo YT PSP U PR RRPP
Sunflower, seed .
Wheat, forage ....
gLt o] =11 o O OO TSSO U PRSP PP RURTOPPRPRTON
L AT =T LA =TSSR UPRPOPPRPPPRPPN
WHEAL, SITAW ....eeeiiiiiiiiiieee ettt ettt e e e et ettt e e e e e eaateeeeeee e e atasseeaeeeaasassaaeeeaesassssseeeeeesannsseseeeeeaaaassseeseeeeassnneeeeeeeaansnneeeeeeaans

1.3
3.5

[FR Doc. E7-9430 Filed 5-15-07; 8:45 am]|
BILLING CODE 6560-50-S
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Part 1924

RIN 0575-AC65
Thermal Standards

AGENCY: Rural Housing Service, Rural
Business-Cooperative Service, Rural
Utilities Service, Farm Service Agency,
USDA.

ACTION: Proposed rule.

SUMMARY: The Rural Housing Service
(Agency) is proposing to amend its
regulations to be consistent with other
federal agencies. The current thermal
standards for existing single family
housing can impose an unnecessary
financial burden on the borrower.
Removing the thermal standards for
existing single family housing will
provide consistency with HUD existing
single family housing thermal
standards. This change will not affect
the thermal standards for new
construction; such requirements are
generally prescribed by adopted
building and model energy codes.
Construction materials and building
techniques have improved
tremendously during the last thirty
years, creating many alternatives to
achieve thermally efficient homes.
Removing the Agency’s imposed
thermal standards for existing single
family housing will give a borrower the
opportunity to allocate money towards
other improvements which may result
in higher cost savings. The rule will not
result in any increase in costs or prices
to consumers; non-profit organizations;
businesses; Federal, State, or local
government agencies; or geographic
regions.

DATES: Written or e-mail comments
must be received on or before July 16,
2007.

ADDRESSES: You may submit comments
on this rule by any of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Submit written comments via
the U.S. Postal Service to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, STOP 0742, 1400
Independence Avenue, SW.,
Washington, DC 20250-0742.

e Hand Delivery/Courier: Submit
written comments via Federal Express
Mail or another mail courier service
requiring a street address to the Branch
Chief, Regulations and Paperwork
Management Branch, U.S. Department
of Agriculture, 300 7th Street, SW., 7th
Floor, Suite 701, Washington, DC 20024.

All written comments will be
available for public inspection during
regular work hours at the 300 7th Street,
SW., address listed above.

FOR FURTHER INFORMATION CONTACT:
Michel Mitias, Technical Support
Branch, Program Support Staff, Rural
Housing Service, U.S. Department of
Agriculture, STOP 0761, 1400
Independence Avenue SW.,
Washington, DC 20250-0761;
Telephone: 202-720-9653; FAX: 202—
690—4335; E-mail:
michel.mitias@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Classification

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget (OMB).

Civil Justice Reform

In accordance with this rule: (1) All
State and local laws and regulations that
are in conflict with this rule will be
preempted, (2) no retroactive effect will
be given to this rule, and (3)
administrative proceedings in
accordance with 7 CFR part 11 must be
exhausted before bringing suit in court
challenging action taken under this rule,
unless those regulations specifically
allow bringing suit at an earlier time.

Regulatory Flexibility Act

The Administrator of the Agency has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities as
defined in the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.). New provisions
included in this rule will not impact a
substantial number of small entities to
a greater extent than large entities.
Therefore, a regulatory flexibility
analysis was not performed.

Unfunded Mandates Reform Act

This rule contains no Federal
mandates (under the regulatory
provisions of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
The Agency has determined that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and,
in accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

Programs Affected

The programs affected are listed in the
Catalog of Federal Domestic Assistance
under Number 10.410, Very Low to
Moderate Income Housing Loans (Direct
and Guaranteed/Insured).

Federalism

The policies contained in this rule do
not have any substantial direct effect on
States, on the relationship between the
National government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with the States
is not required.

Intergovernmental Review

The Agency conducts
intergovernmental consultation in the
manner delineated in RD Instruction
1940-J, “Intergovernmental Review of
Rural Development Programs and
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Activities,” and in 7 CFR part 3015,
subpart V. The Very Low to Moderate
Income Housing Loans Program,
Number 10.410, is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. An intergovernmental review
for this revision is not required or
applicable.

Paperwork Reduction Act

There are no new reporting and
recordkeeping requirements associated
with this rule.

E-Government Act Compliance

The Agency is committed to
complying with the E-Government Act,
to promote the use of the Internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. (If appropriate—For
information pertinent to E-GOV
compliance related to this proposed
rule, please contact Michel Mitias, 202—
720-9653.

Background

The quality of construction, age, and
condition of an existing dwelling
financed through the Agency’s single
family housing programs may have a
significant impact on the unit’s thermal
efficiency. The Agency should consider
the thermal performance of a home as
part of its overall condition, rather than
a separate factor.

Newer residences, or older residences
currently in average or good condition,
generally can be accepted as being
representative of their community, and
are likely to have average thermal
efficiency for the market in which they
are located. These homes represent a
typical residence in terms of overall
design, construction, and appeal in the
marketplace, and can be presumed to
have reasonable, overall thermal
performance.

Aging residences, particularly those
with significant deficiencies, or those
designated as being in only fair
condition or less, could represent a
higher risk to the borrower and the
Agency. Homes with older effective ages
or in fair condition may be financed in
some circumstances with certain
upgrades, but should be thoroughly and
carefully inspected to insure the overall
soundness of the collateral, including
thermal components. These homes may
require thermal and insulation upgrades
in order to ensure reasonable (average)
heating and cooling costs for borrowers.

The Agency’s existing thermal
standards, or similar standard, may

serve as a guide for an energy efficient
home, however we recognize that
incremental improvements to existing
homes to reach this standard may not
always be cost effective. The Agency
should look at homes to be financed
based on their overall condition. When
a home needs improvement in order to
be acceptable for our financing, the
focus should be on reducing the
effective age by improving the existing
overall condition as well as increasing
energy efficiency.

A combination of Uniform Residential
Appraisal Report (URAR) designations
for “quality of construction” and
“condition”, as well as “age” and
“effective age” may be used to judge the
overall condition of a home, and
whether additional analysis needs to be
undertaken to ensure the dwelling will
be reasonably thermally efficient for the
market in which it is located. In
addition, an on-site inspection by an
Agency representative or designee may
provide further information on the
thermal performance of a home. Hence,
the Agency has determined that it is no
longer necessary to impose thermal
standards for existing single family
housing.

This change will not be subject to
Section 509(a) of the Housing Act of
1949 because it pertains only to existing
single family housing. All new single
family housing construction must
comply with the Minimum Property
Standards (MPS) adopted by the
Department of Housing and Urban
Development (HUD), as well as national
model codes adopted by the applicable
jurisdiction, locality, or state.

List of Subjects in 7 CFR Part 1924

Agriculture, Construction
management, Construction and repair,
Energy conservation, Housing, Loan
programs—Agriculture, Low and
moderate income housing.

For the reasons set forth in the
preamble, Chapter XVIII, Title 7, of the
Code of Federal Regulations is amended
as follows:

PART 1924—CONSTRUCTION AND
REPAIR

1. The authority citation for part 1924
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart A—Planning and Performing
Construction and Other Development

2. Exhibit D of subpart A is amended
by:

A. Removing the last sentence in
paragraph II;

B. Removing and reserving paragraph
1V B;

C. Revising the words ‘““paragraphs IV
A and IV B” in paragraph IV C 1 to read
“paragraph IV A”’;

D. Revising the words ‘‘paragraphs IV
A and B” in paragraph IV C 2 to read
“paragraph IV A”;

E. Revising the words “‘paragraphs IV
A or IV B” in the first and last sentences
of paragraph IV C 2b, and in paragraphs
IV C 3 introductory text, IV C 3a and IV
C 3b to read “‘paragraph IV A”’; and

F. Removing the words “or B”” in
paragraphs IV C introductory text and
IV C 3c.

Dated: April 6, 2007.
Russell T. Davis,
Administrator, Rural Housing Service.
[FR Doc. 07-2366 Filed 5—-15—-07; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF ENERGY

10 CFR Part 609
RIN 1901-AB21

Loan Guarantees for Projects that
Employ Innovative Technologies

AGENCY: Office of the Chief Financial
Officer, Department of Energy.

ACTION: Notice of proposed rulemaking
and opportunity for comment.

SUMMARY: The Department of Energy
(DOE or Department) today proposes
policies and procedures applicable to
DOE’s loan guarantee program
authorized by Title XVII of the Energy
Policy Act of 2005. Today’s proposed
rule, when final, also will further the
President’s Advanced Energy Initiative.
Title XVII authorizes the Secretary of
Energy to make loan guarantees for
projects that “avoid, reduce, or
sequester air pollutants or
anthropogenic emissions of greenhouse
gases; and employ new or significantly
improved technologies as compared to
commercial technologies in service in
the United States at the time the
guarantee is issued.” Title XVII also
identifies ten categories of technologies
that, if employed in commercial
projects, are potentially eligible for a
loan guarantee. A principal goal of Title
XVII is to encourage commercial use in
the United States of new or significantly
improved energy-related technologies.
DOE believes that accelerated
commercial use of new and improved
technologies will help sustain economic
growth, yield environmental benefits,
and produce a more stable and secure
energy supply and economy for the
United States.
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DATES: Public comment on this
proposed rule will be accepted until
July 2, 2007. A public meeting on the
proposed rule will be held on Friday,
June 15, 2007, from 9 a.m. to 4:30 p.m.
in Washington, DC. Interested persons
who wish to speak at the public meeting
must telephone the DOE Loan
Guarantee Program Office at (202) 586—
8336 during the period Friday, June 1,
through Tuesday, June 12, 2007,
between the hours of 9 a.m. and 4:30
p.m. Interested persons also may request
to speak by writing to Mr. Howard G.
Borgstrom at the address given in the
ADDRESSES section of this notice, or by
sending an e-mail to
Igprogram@hq.doe.gov. Such requests
must be received by 4:30 p.m. on
Tuesday, June 12, 2007. The Department
also requests that persons wishing to
speak submit a copy of their prepared
statement to Mr. Borgstrom by 4:30 p.m.
on June 12, 2007. See section III. of this
notice for details concerning public
comment procedures.

ADDRESSES: You may submit comments,
identified by RIN 1901-AB21, by any of
the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. E-mail to Igprogram@hq.doe.gov.
Include RIN 1901-AB21 in the subject
line of the e-mail. Please include the full
body of your comments in the text of the
message or as an attachment.

3. Mail: Address written comments to
Mr. Howard G. Borgstrom, Director,
Business Operations Center, Office of
the Chief Financial Officer, U.S.
Department of Energy, Mailstop CF-60,
Room 4A-221, 1000 Independence
Avenue, SW., Washington, DC 20585.

Due to potential delays in DOE’s
receipt and processing of mail sent
through the U.S. Postal Service, we
encourage respondents to submit
comments electronically to ensure
timely receipt.

The public meeting for this
rulemaking will be held in Washington,
DC at the Forrestal Building in Room
GE-086 (Main Auditorium), 1000
Independence Avenue, SW.,
Washington, DC.

This Notice of Proposed Rulemaking,
the public meeting transcript, and any
comments that DOE receives are being
made available on the Web site at:
http://www.Igprogram.energy.gov/.

FOR FURTHER INFORMATION CONTACT: The
DOE Loan Guarantee Program Office,
1000 Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
8336, e-mail: Igprogram@hq.doe.gov; or
Warren Belmar, Deputy General Counsel
for Energy Policy, Office of the General

Counsel, 1000 Independence Avenue,
SW., Washington, DC 20585-0121, (202)
586—6758, e-mail:
warren.belmar@hq.doe.gov; or Lawrence
R. Oliver, Assistant General Counsel for
Fossil Energy and Energy Efficiency,
Office of the General Counsel, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202) 586—
9521, e-mail:
lawrence.oliver@hq.doe.gov.

SUPPLEMENTARY INFORMATION:

I. Introduction and Background
II. Discussion of Proposed Rule
A. Technologies
B. Project Costs
C. Solicitation
D. Payment of the Credit Subsidy Cost
E. Assessment of Fees
F. Financial Structure
G. Eligible Lenders
H. FCRA
I. Default and Audit Provisions
J. Tax Exempt Debt
K. Full Faith and Credit
[I. Public Comment Procedures
IV. Regulatory Review
A. Executive Order 12866
B. National Environmental Policy Act
C. Regulatory Flexibility Act
D. Paperwork Reduction Act
E. Unfunded Mandates Reform Act of 1995
F. Treasury and General Government
Appropriations Act, 1999
G. Executive Order 13132
H. Executive Order 12988
I. Treasury and General Government
Appropriations Act, 2001
J. Executive Order 13211

I. Introduction and Background

Title XVII of the Energy Policy Act of
2005 (Title XVII or the Act) (42 U.S.C.
16511-16514) authorizes the Secretary
of Energy (Secretary or DOE), after
consultation with the Secretary of the
Treasury, to make loan guarantees for
projects that “avoid, reduce, or
sequester air pollutants or
anthropogenic emissions of greenhouse
gases; and employ new or significantly
improved technologies as compared to
commercial technologies in service in
the United States at the time the
guarantee is issued.” Commercial
technology is defined as ‘““a technology
in general use in the commercial
marketplace” and “does not include a
technology solely by use of the
technology in a demonstration project
funded by DOE.” The following ten
categories of projects are, by law,
specifically made eligible for Title XVII
loan guarantees:

1. Renewable energy systems;

2. Advanced fossil energy technology
(including coal gasification meeting the
criteria in paragraph 1703(d) of the Act);

3. Hydrogen fuel cell technology for
residential, industrial, or transportation
applications;

4. Advanced nuclear energy facilities;

5. Carbon capture and sequestration
practices and technologies, including
agricultural and forestry practices that
store and sequester carbon;

6. Efficient electrical generation,
transmission, and distribution
technologies;

7. Efficient end-use energy
technologies;

8. Production facilities for fuel
efficient vehicles, including hybrid and
advanced diesel vehicles;

9. Pollution control equipment; and
10. Refineries, meaning facilities at
which crude oil is refined into gasoline.
This list of ten types of projects is a
nonexclusive list of the types of projects
that are eligible for Title XVII

guarantees.

Today, DOE proposes regulations to
establish generally applicable policies,
procedures and requirements for the
Title XVII loan guarantee program.
These proposed regulations were
referenced in the Guidelines for the
program that DOE published on August
14, 2006 (Guidelines) (71 FR 46451).
The Guidelines stated that they would
only apply to the first Title XVII
solicitation, which was issued
contemporaneously with the
Guidelines, and that all subsequent
solicitations would be governed by
regulations to be adopted by DOE at a
later date.

In the first solicitation for Pre-
Applications for “Federal Loan
Guarantees for Projects that Employ
Innovative Technologies in support of
the Advanced Energy Initiative,” DOE
focused on technologies that would
advance the President’s Advanced
Energy Initiative. Although this meant
the first solicitation did not cover all
types of projects that potentially may be
eligible for loan guarantees under Title
XVII, there is nothing in Title XVII that
requires all solicitations implementing
that program be open to every project
arguably eligible for a guarantee under
the statute. DOE has the ability to tailor
specific solicitations to certain types of
projects, based on programmatic
objectives, loan guarantee authority that
is available, and the availability of funds
to implement the program, among other
relevant criteria. DOE will seek to have
a broad portfolio of large and small
projects, for a wide variety of
technologies. For example, the
Administration’s 2008 Budget proposes
that DOE may guarantee up to $4 billion
in loans for central power generation
facilities (for example, nuclear facilities
or carbon sequestration optimized coal
power plants); $4 billion in loans for
projects that promote biofuels and clean
transportation fuels; and $1 billion in
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loans for projects using new
technologies for electric transmission
facilities or renewable power generation
systems. Precisely how any authorized
loan guarantee authority would be
allocated, however, ultimately would
depend on the merits and benefits of
particular project proposals and their
compliance with statutory and
regulatory requirements. The deadline
for submission of Pre-Applications in
response to the first solicitation was
December 31, 2006, and DOE received
143 Pre-Applications.

On February 15, 2007, President Bush
signed into law Public Law 110-5, the
Revised Continuing Appropriations
Resolution, 2007 (CR, or Pub. L. 110-5)
which authorizes DOE to issue
guarantees under the Title XVII program
for loans in the ““total principal amount,
any part of which is to be guaranteed,
of $4,000,000,000.” This authorization
provides DOE sufficient authority,
under Title XVII and the Federal Credit
Reform Act of 1990 (FCRA) (2 U.S.C.
661(a) et seq) to issue loan guarantees.
Section 20320(b) of the CR further
provides that no loan guarantees may be
issued under the Title XVII program
until DOE promulgates final regulations
that include ““programmatic, technical,
and financial factors the Secretary [of
Energy] will use to select projects for
loan guarantees,” “policies and
procedures for selecting and monitoring
lenders and loan performance,” and
“any other policies, procedures, or
information necessary to implement
Title XVII of the Energy Policy Act of
2005.”

II. Discussion of Proposed Rule

The CR prohibits DOE from issuing
any loan guarantees under the Title XVII
program until the Department has
issued final regulations that address a
number of different matters. (Pub. L.
110-5, section 20320(b)). However,
section 20320 does not state whether or
to what extent those final regulations
must apply to any matters pursuant to
the first solicitation under the Title XVII
program, which DOE issued on August
8, 2006, and in response to which Pre-
Applications were due by December 31,
2006, several weeks prior to the
enactment of Public Law 110-5.

In order to ensure that the Department
complies with the CR but does not
prejudice Pre-Applicants who
responded to the first Title XVII
solicitation, DOE proposes to specify, by
regulation, that today’s proposed rule,
when final, shall not apply to the Pre-
Applications, Applications, Conditional
Commitments, and Loan Guarantee
Agreements pursuant to the August
2006 solicitation. The only exceptions

shall be with respect to the default,
recordkeeping and audit requirements
in sections 609.15 and 609.17, which
Title XVII requires be established by
regulation. However, the proposed
regulations permit DOE and an
Applicant to agree in a Loan Guarantee
Agreement entered into pursuant to the
first solicitation that additional
provisions of the final rule shall apply
to the particular project.

However, Pre-Applicants who
responded to the first solicitation will
not necessarily be permanently exempt
from these regulations. If the
Department does not accept their Pre-
Application and invite them to submit
an Application pursuant to that
solicitation, then their participation in
the program in response to any future
solicitation will be fully subject to the
requirements of the final regulations.
Moreover, to provide clarity, the
regulation provides that the exception
from applicability of these regulations
applies only to those for whom the
invitation to submit an Application is
extended by the Department to a Pre-
Applicant no later than December 31,
2007. The Department anticipates being
able to invite selected Pre-Applicants to
submit Applications in response to the
first solicitation by that deadline, and
perhaps well before that deadline. Pre-
Applicants who are not being invited to
submit an Application also will be
notified that they have not been
selected, and any further involvement
by such Pre-Applicants in the Title XVII
program will be subject to all
requirements of the final regulations.

The Act authorizes the Secretary to
make loan guarantees as an incentive for
the use of new or improved
technologies. Section 1702 of the Act
outlines general terms and conditions
for Loan Guarantee Agreements and
directs the Secretary to include in Loan
Guarantee Agreements “such detailed
terms and conditions as the Secretary
determines appropriate to—(i) protect
the interests of the United States in case
of a default [as defined in regulations
issued by the Secretary]; and (ii) have
available all the patents and technology
necessary for any person selected,
including the Secretary, to complete and
operate the project for which the loan
guarantee was obtained.” (42 U.S.C.
16512(g)(2)(c)) Section 1702(i) of the Act
instructs the Secretary to prescribe
regulations outlining record-keeping
and audit requirements. This proposed
rule sets forth application procedures,
outlines terms and conditions for Loan
Guarantee Agreements, and lists records
and documents that project participants
must keep. The proposed rule also sets

forth other provisions that the CR
requires DOE’s regulations to address.

A. Technologies

A principal purpose of the Act’s Title
XVII loan guarantee program is to
support projects in the United States
that “employ new or significantly
improved technologies as compared to
commercial technologies in service in
the United States at the time the
guarantee is issued.” Such technologies
are identified as “innovative
technologies.” Section 1701(1) of the
Act defines “commercial technology’ as
““a technology in general use in the
commercial marketplace.” Section
1701(1) further states that a technology
does not become a “‘commercial
technology” solely because it is used in
a demonstration project funded by DOE.

Because section 1702(d)(1) also
requires a “‘reasonable prospect of
repayment of the principal and interest”
on all loans or other debt obligations
issued to finance a project, technologies
for project proposals must be mature
enough to assure dependable
commercial operations that generate
sufficient revenues to service the
project’s debt. Therefore, projects that
are solely research, development or
demonstration projects (i.e., a project
designed exclusively for research and
development or to demonstrate
feasibility of a technology on any scale)
should not be eligible for Title XVII loan
guarantees, and DOE is proposing to
make such research, development or
demonstration projects ineligible for a
loan guarantee under Title XVII. DOE
believes that accelerated commercial
use of new or improved technologies, as
distinguished from research,
development or demonstrations at any
scale of technological feasibility, will
help to sustain economic growth, yield
environmental benefits, and produce a
more stable and secure energy supply,
and be able to earn revenues that give
the projects a “reasonable prospect of
repayment of the principal and interest”
on its debt obligations. Accordingly,
DOE’s loan guarantee program is not
intended for technologies in the
research, development or demonstration
stages.

Title XVII does not explain or define
the phrase “new or significantly
improved” in section 1703(a)(2). Nor
does the Act explain or define the terms
“general use” or “commercial
marketplace” in section 1701(1), other
than specifying that “commercial
technology” does not include a
technology merely because it is used in
a DOE-funded demonstration project.
Therefore, DOE must use its discretion
and judgment to define these terms.
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DOE believes that the phrase “new or
significantly improved technology” is
not readily susceptible to precise
definition in these regulations. It is not
possible to specify in advance precisely
what should be considered ‘“new” or
what would constitute a “significant
improvement” in a particular
technology. Nonetheless, DOE does
believe it is both possible and prudent
to specify, in these regulations,
parameters by which that determination
will be made in particular cases in the
future.

Webster’s II New College Dictionary
(1999) defines the term ‘“new’ to mean
“[hlaving existed or been made for only
a short time * * * [n]ever used before
* * * [jlust discovered, found, or
learned * * *”” or somewhat
unhelpfully, “[n]ot yet old.” The term
“significant” is defined as ‘“meaningful
* * * [m]omentous * * * important,”
and the term “improve” or
“improvement” is defined as “[t]o
advance to a better quality or state
* * * {0 increase the productivity or
value * * * to make advantageous
additions or changes.” For purposes of
the Title XVII program, moreover, it is
important that a technology be new or
significantly improved with respect to
energy production, use, efficiency, or
transportation, rather than with respect
to other attributes. For example, a
particular facility might have
significantly improved aesthetic appeal
in comparison to an older facility, but
DOE does not believe that type of
improvement alone should qualify a
facility for a Title XVII loan guarantee.

Thus, DOE proposes to define, by
regulation, the term ‘“new or
significantly improved technologies” to
mean technologies concerned with the
production, consumption or
transportation of energy, and that have
either only recently been discovered or
learned, or that involve or constitute
meaningful and important
improvements in the productivity or
value of the technology. DOE requests
comment on this definition.

Because Title XVII focuses on
encouraging and incentivizing
innovative technologies, the Title XVII
loan guarantee program should only be
open to projects that employ a
technology that has been used in a very
limited number of commercial projects
or for only a limited period of time.
Indeed, when read together, sections
1701 and 1703 of Title XVII prohibit
DOE from issuing loan guarantees for
projects that only use commercial
technologies that already are in general
use in the United States at the time the
guarantee is issued. In section 609.2 of
the proposed regulations, DOE is

proposing two possible ways of
interpreting ‘“‘general use.” First, DOE
could interpret the term “general use”
to mean that a technology has been
ordered for, installed in, or used in a
certain number of commercial projects
in the United States. So, as one
alternative, DOE proposes to state in its
regulations that a technology would be
considered to be in general use, and
therefore not eligible for a Title XVII
loan guarantee, if it has been ordered
for, installed in, or used in five or more
projects in the United States at the time
the loan guarantee is issued. Allowing
loan guarantees for up to five projects
employing the same type of technology
would allow use of these guarantees to
introduce innovative technologies to the
commercial marketplace, but would also
ensure that guarantees can only be
issued for a limited number of projects
before it will be up to the commercial
marketplace to decide whether the
economic and environmental benefits of
a particular technology justify
continued investments in it.

As a second alternative, DOE
proposes to state in its regulations that
a technology would be considered to be
in general use, and therefore not eligible
for a Title XVII loan guarantee, if it has
been in operation in a commercial
project in the United States for a
particular number of years. Under this
alternative, there would be no
numerical limit on the number of loan
guarantees DOE could issue for a
particular technology—it might be 50,
10, 5, 1 or even zero. Whether DOE
could issue a guarantee would be
determined in each case by whether the
technology at issue had been in
operation in a commercial project in the
United States for a particular number of
years, which DOE proposes to be five
years. The five-year period would begin
on the date that the technology is
commissioned on the particular
commercial project. DOE selected the
period of five years because it believes
that this period of time will allow a
sufficient period for early commercial
operation and for proving the viability
of a technology in the commercial
marketplace.

DOE requests comment on these
alternative interpretations and
approaches. DOE furthermore requests
comment as to whether, regardless of
which alternative is adopted in the final
rule, the same definition should apply
to all types of projects and technologies.
For example, if the first alternative
described above is adopted, should the
relevant number of projects or
technologies be the same for renewable
energy systems, advanced nuclear
energy facilities, pollution control

equipment, and all other potentially
eligible technologies and projects? Or,
should the number specified in DOE’s
regulations be different for different
types of projects and technologies?
Similarly, if the second alternative
described above is adopted, should the
time period be the same for all types of
eligible projects and technologies? And
if it should be different, why?
Commenters who wish to express views
on any of these issues are requested to
supply specific information and data
supporting their views.

The Department notes that regardless
of the resolution of the issues discussed
above, a project may be eligible for a
Title XVII loan guarantee if it uses
technology that has been used in any
number of projects outside the United
States and for any period of time outside
the United States, so long as the
technology is not in “general use” in the
United States.

B. Project Costs

Proposed section 609.10, in
accordance with section 1702(c) of the
Act, provides that any loan guarantee
issued by DOE may not exceed 80
percent of total Project Costs. Sections
609.2 and 609.12 of the proposed rule
define “Project Costs” as those that are
necessary, reasonable, customary, and
directly related to the design,
engineering, financing, construction,
startup, commissioning and shake down
of an Eligible Project. Conversely,
excluded costs cover initial research
and development costs, the credit
subsidy cost, any administrative fees
paid subsequent to section 1702(h), and
operating costs after the facility has
been placed in service. These are costs
associated with, and a condition of,
receiving a federal loan guarantee.
Furthermore, if theses costs were
allowed, in the case of default, these
costs would be shifted from the project
sponsor to the federal taxpayer. DOE
invites public comments on these
issues.

C. Solicitation

Section 609.3 of the proposed
regulations requires DOE to issue a
solicitation to start the process that
ultimately would culminate in the
Department issuing a loan guarantee.
This section also sets forth certain
minimum requirements for each
solicitation, including the fees that will
be required of persons invited to submit
Applications and criteria that the
Department will use to weigh competing
Pre-Applications, when Pre-
Applications are requested, and
Applications, and to make ultimate
selections for loan guarantees.



Federal Register/Vol. 72, No. 94/ Wednesday, May 16, 2007 / Proposed Rules

27475

Generally, DOE plans to solicit Pre-
Applications only when Pre-
Applications can minimize or reduce
the financial burdens on Project
Sponsors prior to a determination that a
particular technology will likely not be
sufficiently developed or mature to
satisfy the minimum requirements for
successful commercial operations. This
approach would also reduce DOE’s
administrative costs incurred for
detailed review of multiple full
Applications in technology areas where
most of the projects will likely not be
ready for commercial operations.

The proposed regulations permit DOE
to start the solicitation process by
soliciting Pre-Applications, or by
skipping the Pre-Application stage and
soliciting Applications, because DOE
believes a Pre-Application stage may be
appropriate and necessary for some
technologies and projects but perhaps
not for others. Solicitations for Pre-
Applications or Applications issued
after promulgation of the final rule must
address many important aspects of the
application process, including the
relevant period of time during which
Pre-Applications or Applications for
loan guarantees may be filed. Because
each project will be unique and each
loan guarantee potentially subjects the
Federal government to significant
financial liability, DOE plans to engage
in a rigorous review of a proposed
project before determining whether it
may be eligible for a Loan Guarantee
Agreement and subsequently approving
and issuing loan guarantees.

DOE does not intend to substantively
review and evaluate Pre-Applications or
Applications for any proposals that do
not meet the specific requirements of
the applicable solicitation. Likewise,
only Applications invited by DOE or
submitted in response to a solicitation
will be considered for a Loan Guarantee
Agreement. Consistent with section
20320(b) of Public Law 110-5, the
proposed regulations require that
programmatic, technical and financial
factors to be used by DOE to select
projects for loan guarantees. Section
609.7 satisfied this requirement.

D. Payment of the Credit Subsidy Cost

Section 1702(b) of the Act states that:
“No guarantee shall be made unless (1)
an appropriation for the cost has been
made; or (2) the Secretary has received
from the borrower a payment in full for
the cost of the obligation and deposited
the payment into the Treasury.” (42
U.S.C. 16512) Therefore, either Congress
must appropriate funds to cover the
Credit Subsidy Cost of the Loan
Guarantee or the Borrower must make
payment to DOE of this cost. DOE has

neither requested nor received
appropriations to make partial or full
payment of the Credit Subsidy Cost.
However, section 20320(a) of Pub. L.
110-5 authorized DOE to accept Credit
Subsidy Cost payments from Borrowers
to pay the full subsidy costs of loan
guarantees, and DOE’s current intent is
to implement the Title XVII program
only through the self-pay authority of
section 1702(b)(2) of the Act.
Furthermore, DOE interprets section
1702(b) as not allowing for partial
payment of the Credit Subsidy Cost by
Borrower with the remainder covered by
a Congressional appropriation; section
1702(b) authorizes either an
appropriation or payment of this cost in
full by the Borrower. DOE proposes to
memorialize this interpretation of
section 1702(b) of the Act in section
609.9 of the regulations.

E. Assessment of Fees

In addition to the Credit Subsidy Cost,
section 1702(h) also requires DOE to
“‘charge and collect fees for guarantees”
to cover the Administrative Cost of
Issuing a Loan Guarantee. Proposed
§§609.6, 609.8 and 609.10 provide that
DOE shall collect fees for administrative
expenses to cover all phases of an
Eligible Project. As defined in proposed
§609.2, fees consist of the
administrative expenses that DOE
incurs during:

(1) The evaluation of a Pre-
Application, if a Pre-Application is
requested in a solicitation, and an
Application for a loan guarantee;

(2) The offering of a Term Sheet,
executing the Conditional Commitment,
negotiation, and closing of a Loan
Guarantee Agreement; and

(3) The servicing and monitoring of
the Loan Guarantee Agreement,
including during construction, start-up,
commissioning, shakedown, and the
operational phases of an Eligible Project.

The Act, and section 1702(h) in
particular, affords DOE discretion with
respect to the fees it imposes to cover
applicable administrative costs. For the
first solicitation issued by DOE in
August 2006, DOE elected not to impose
fees in connection with the Pre-
Application stage and reserved the right
to charge an Application fee as part of
the invitation to submit an Application.
DOE proceeded in this manner so as not
to unduly discourage potential project
sponsors from submitting Pre-
Applications. In the proposed
regulations, DOE is requiring that the
payment of administrative fees start
with the submission of an Application.
If implemented by DOE in the final rule,
this would mean that Project Sponsors
who submit Pre-Applications and are

denied further consideration will not be
charged any fees for expenses incurred
by DOE in reviewing their Pre-
Application materials. In addition, Pre-
Applicants that are invited to submit
Applications but decline to do so will
also not be charged a fee. DOE does
anticipate incurring significant
administrative expenses as part of its
review of Pre-Applications, and
Applications which, in the absence of
Pre-Application and Application fees,
would not be fully recouped by DOE.
Under the proposed rule, the fees
assessed to Borrowers who submit
Applications and enter into Conditional
Commitments will only cover the
expenses attendant to that Borrower’s
project proposal and will not cover the
costs incurred by DOE for reviewing
other Pre-Applications that were denied
further consideration. As stated above,
section 1702(h) requires that DOE
“charge and collect fees for guarantees

* * * gufficient to cover applicable
administrative expenses.” DOE
interprets this requirement as allowing
it to charge and collect fees from the
Applicant/Borrower to cover DOE’s
administrative expenses in connection
with that particular Applicant/
Borrower’s project, or to charge and
collect fees from Applicant/ Borrower to
cover a proportionate share of DOE’s
administrative expenses for the entire
loan guarantee program. In its proposed
regulations, DOE adopts the former
approach.

Proposed section 609.6 provides that
the Applicant must pay a filing fee with
the submission of an Application (First
Fee). This First Fee must be in an
amount sufficient to cover DOE’s
administrative expenses in connection
with DOE’s review and evaluation of a
Pre-Application, if any, and the
Application. A Second Fee (Second Fee)
will be collected when DOE and the
Applicant execute a Term Sheet which
constitutes a Conditional Commitment.
This Second Fee must be an amount
sufficient to cover DOE’s administrative
expenses during the Term Sheet through
the closing phase.

At the closing and subsequent thereto,
DOE will collect fees, as specified in the
Conditional Commitment, for DOE’s
servicing and monitoring expenses
throughout the term of the guaranteed
loan (Third Fee). The Third Fee may be
assessed and collected quarterly,
annually, or more or less frequently, as
determined by the Secretary, including
one lump sum payment at the closing.
The Third Fee may be a percentage of
the amount of Guaranteed Obligations
outstanding from time to time or
specific dollar amounts based on DOE’s
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actual and/or reasonably anticipated
administrative expenses.

The First and Second Fees are not
refundable and must be paid regardless
of whether a Loan Guarantee Agreement
is executed. The Third Fee is also not
refundable and the amount and method
of payment of the Third Fee will be
specified in the Loan Guarantee
Agreement. This will enable DOE to
comply with the mandate of section
1702(h) of the Act to charge fees to
cover DOE’s administrative expenses
“for guarantees” while also ensuring
that Applicants act in good faith when
submitting an Application and use their
best efforts to meet all specified
requirements of the Conditional
Commitment. DOE invites public
comments as to all aspects concerning
the assessment of fees for the
Department’s administrative expenses.

F. Financial Structure

The Act does not impose any specific
limitations on the financial structure of
proposed projects, other than that the
loan guarantee “‘shall not exceed an
amount equal to 80 percent of the
project cost of the facility that is the
subject of the guarantee as estimated at
the time at which the guarantee is
issued.” (42 U.S.C. 16512(c)) However,
section 1702(d)(1) provides: “No
guarantee shall be made unless the
Secretary determines that there is
reasonable prospect of repayment of the
principal and interest on the obligation
by the Borrower.” (42 U.S.C.
16512(d)(1)) DOE therefore must make
repayment of debt a very high priority
of the loan guarantee program and DOE
is authorized to adopt policies to ensure
that Borrowers and Eligible Lenders use
their best efforts to ensure repayment of
Guaranteed Obligations.

This view is bolstered by the mandate
of section 1702(g)(2)(B), which requires
that “with respect to any property
acquired pursuant to a guarantee or
related agreements, [the rights of the
Secretary] shall be superior to the rights
of any other person with respect to the
property.” DOE interprets this statutory
provision to require that DOE possess a
first lien priority in the assets of the
project and other assets pledged as
security. Because DOE believes it is not
permitted by the Act to adopt a pari
passu security structure, holders of the
non-guaranteed portion of a loan or debt
instrument will have a subordinate
claim to DOE in the event of default.

To harmonize and balance the twin
goals of issuing loan guarantees to
encourage use of new or significantly
improved technologies in Eligible
Projects while limiting the financial
exposure of the Federal government,

DOE expressed a preference in the
August 2006 Guidelines for
guaranteeing no more than 80 percent of
the total face amount of any single debt
instrument. The Guidelines further
provided that under no circumstances
would DOE guarantee 100 percent of a
loan or other debt obligation.

In today’s rule, DOE is proposing to
guarantee up to 90 percent of a
particular debt instrument or loan
obligation for an Eligible Project that
can be guaranteed by a Title XVII loan
guarantee, so long as DOE’s guarantees
do not account for more than 80 percent
of Project Costs. Furthermore, in
connection with any loan guaranteed by
DOE that may be participated,
syndicated, traded, or otherwise sold on
the secondary market, DOE is proposing
to require that the guaranteed portion
and the non-guaranteed portion of the
debt instrument or loan be sold on a
pro-rata basis. The guaranteed portion of
the debt may not be ““stripped” from the
non-guaranteed portion, i.e. sold
separately as an instrument fully
guaranteed by the Federal government.
DOE invites public comment on the 90
percent loan guarantee limitation and
the prohibition on “stripping.”

The primary purpose of the Title XVII
loan guarantee program is to support
projects using or employing ‘“new or
significantly improved technologies.”
These new technologies, by definition,
have not been proven in commercial
projects in the United States and
therefore may present significant risks
for Title XVII loan guarantees. DOE
believes that the sum of Title XVII
requirements suggest that a guarantee of
up to 90% of the face value of a loan
may be required to achieve program
goals.

DOE intends to gain valuable
experience from the first round of
proposals submitted under the
Guidelines, where some Pre-Applicants
sought loan guarantees for 80% or less
of their proposed debt instruments. In
developing final regulations, DOE will
take into account, among other things,
the comments on this proposal, DOE’s
experience with the first round of
proposals, and whether there are other
methods of assuring that Eligible
Lenders bear some of the financial risk
exist while at the same time assuring
that the objectives of the Title XVII
program are accomplished. DOE
requests public comment on the
proposal to allow up to a 90 percent
loan guarantee, the technology or
circumstance that might warrant
providing this level of guarantee,
whether Eligible Lenders will perform
adequate due diligence in the absence of
assuming some amount of risk, the

applicability of practices employed by
other Federal agencies to DOE’s loan
guarantee program, and whether DOE’s
proposal will facilitate the goal of
offering loan guarantees to encourage
early commercial use of innovative
technologies.

DOE also will consider whether
Project Sponsors have a significant
financial commitment to the project.
The Act does not mandate a specific
equity contribution, but DOE is
proposing to require that the Project
Sponsors have a significant equity stake
in a project. DOE solicits comments on
the merits of adopting a minimum
equity percentage requirement for
projects.

In addition, DOE intends to consider
whether a Project Sponsor will rely
upon other government assistance (e.g.,
grants, tax credits, other loan
guarantees) to support financing,
construction or operation of a project.
DOE will manage the loan guarantee
program in a manner that seeks to
minimize support of projects that rely
on multiple forms of significant Federal
financial assistance; in general, DOE
believes it is desirable that each project
receive only one form of such
assistance. Therefore, if an applicant is
or will be receiving multiple forms of
significant Federal financial assistance,
that fact generally will be a negative
factor when DOE evaluates loan
guarantee applications. Nonetheless, the
receipt of other forms of assistance will
not disqualify a project from being
eligible for a DOE loan guarantee, and
DOE furthermore recognizes that in
some situations—such as, for example,
with respect to the first new nuclear
generating facilities, which may be
eligible for risk insurance agreements,
loan guarantees and tax credits—
multiple forms of federal assistance to
the same project could advance
important national energy policy
priorities.

Finally, DOE is proposing to require
with submission of Applications, a
credit assessment for the project without
a loan guarantee from a nationally
recognized rating agency, where the size
and estimated cost of the project justify
such an assessment. Additionally, DOE
is proposing to require not later than 30
days prior to closing, that Applicants
provide a credit rating from a nationally
recognized rating agency reflecting the
Final Term Sheet for the project without
a Federal guarantee. The Department
requests comment as to whether it
should establish a project size (dollar)
threshold below which the Department
would have authority to waive this
credit rating requirement.



Federal Register/Vol. 72, No. 94/ Wednesday, May 16, 2007 / Proposed Rules

27477

G. Eligible Lenders

In further support of DOE’s objective
to ensure full repayment of debt,
consistent with section 20320(b)(2) of
the CR, participating Eligible Lenders or
other servicers must meet certain
eligibility, monitoring, and performance
requirements. These requirements, set
forth in sections 609.2 and 609.11 of the
proposed regulations, are intended to
ensure that the Eligible Lender or other
servicer has the financial wherewithal
and appropriate experience and
expertise to meet its fiduciary
obligations in connection with the debt
guaranteed by DOE. As provided in
proposed section 609.11, Eligible
Lenders or other servicers must exercise
a high level of care and diligence in the
review and evaluation of a project, and
in enforcing the conditions precedent to
all loan disbursements, as provided in
the Loan Guarantee Agreement, Loan
Agreement, and related documents,
throughout the term of the Guaranteed
Obligation. Moreover, as provided in
proposed section 609.11, DOE also
expects each Eligible Lender or other
servicer to diligently perform its duties
in the servicing and collection of the
loan or other debt obligation as well as
in ensuring that the collateral package
securing the loan remains
uncompromised. Proposed section
609.11 requires the Eligible Lender or
other servicer to provide to DOE regular,
periodic financial reports on the status
and condition of the loan or other debt
obligation, consistent with the terms of
the Loan Guarantee Agreement. The
Eligible Lender or other servicer is
required to notify DOE promptly if it
becomes aware of any problems or
irregularities concerning the project or
the ability of the Borrower to make
payment on the loan or other debt
obligations.

H. FCRA

The Federal Credit Reform Act of
1990 (FCRA) provides that for any
federal credit program, new direct loans
and loan guarantees may not be made
unless authority has been provided in
appropriations Acts(s). See 2 U.S.C.
661c(b). Title XVII only authorizes
future appropriations action. The
Department does not understand section
1702(b) of the Act as constituting either
budget authority or other authority to
make any individual loan guarantee, as
is required by FCRA. Thus, the
Department reads the Act and FCRA in
harmony, which means that while Title
XVII authorizes DOE to carry out the
loan guarantee program, the Department
may not issue guarantees until it
receives new budget authority or is

otherwise provided authority to make
guarantees in an appropriations Act.
While DOE notes that the Government
Accountability Office has expressed
disagreement with this interpretation,
the Department intends to follow its
own interpretation of Title XVII and
FCRA in carrying out this program.

On February 15, 2007, President Bush
signed the CR into law. The CR provides
DOE with the necessary authority,
consistent with FCRA and Title XVII
section 1702, to guarantee, in the
aggregate, up to $4 billion in loans for
Title XVII projects. The authority to
issue guarantees, however, was limited
to Borrowers who pay the applicable
Credit Subsidy Costs.

L. Default and Audit Provisions

Title XVII, sections 1702(g) and
1702(i), specifically require that DOE
promulgate regulations to address
default and audit requirements. (42
U.S.C. 16512(g), (i)) Sections 609.15 and
609.17, respectively, address these
requirements. These provisions will
apply to all loan guarantees issued
under the Title XVII program, including
those in response to the August 2006
Solicitation.

J. Tax Exempt Debt

Section 103(a) of the Internal Revenue
Code (IRC), 26 U.S.C. 103(a), provides
that “‘gross income”” does not include
interest on any state or local bond, with
certain exceptions. Section 149(b) of the
IRC, 26 U.S.C. 149(b), however,
provides that the section 103(a)
exclusion from gross income ““shall not
apply to a state or local bond if such
bond is federally guaranteed.” Section
149(b) in effect converts tax exempt debt
to taxable debt when such debt is
guaranteed by the Federal government.
Accordingly, section 609.10 of today’s
proposed regulations prohibits DOE
from directly or indirectly guaranteeing
tax exempt obligations.

K. Full Faith and Credit

Section 609.14 of the proposed
regulations provides that the full faith
and credit of the United States is
pledged to the payment of all
Guaranteed Obligations. It further
provides that the guarantee shall be
conclusive evidence that it has been
properly obtained, that the underlying
loan qualified for the guarantee, and
that but for fraud or material
misrepresentation by the Holder, is
presumed to be valid, legal and
enforceable. Section 609.14 is consistent
with the model provision set forth in
OMB Circular A-129, “Policies for
Federal Credit Programs and Non-Tax
Receivables,”” as well as similar

provisions in the regulations governing
a number of other federal credit
programs. The Department maintains a
strong interest in ensuring that the debt
incurred in order to finance innovative
projects eligible for Title XVII loan
guarantees can be financed and sold in
secondary markets and requests
comment on whether the language of
section 609.14 needs to be modified in
order to accomplish this goal, while at
the same time ensuring that the Federal
Government is not exposed to undue
financial risk because of fraud or
misrepresentation.

II1. Public Comment Procedures

A. Written Comments

Interested persons are invited to
participate in this proceeding by
submitting data, views, and arguments.
Written comments should be submitted
to the address, and in the form,
indicated in the ADDRESSES section of
this Notice of Proposed Rulemaking. To
help DOE review the comments,
interested persons are asked to refer to
specific proposed rule provisions,
whenever possible.

If you submit information that you
believe to be exempt by law from public
disclosure, you should submit one
complete copy, as well as one copy from
which the information claimed to be
exempt by law from public disclosure
has been deleted. DOE is responsible for
the final determination with regard to
disclosure or nondisclosure of the
information and for treating it in
accordance with the DOE’s Freedom of
Information regulations (10 CFR
1004.11). It is DOE’s intention to honor
requests for nondisclosure of
information by an Applicant or Project
Sponsor to the extent permitted under
applicable laws.

B. Public Meeting

A public meeting will be held at the
time, date, and place indicated in the
DATES and ADDRESSES sections of this
Notice of Proposed Rulemaking. Any
person or representative of a group or
class of persons who has an interest in
this proposed rule may request an
opportunity to make an oral
presentation. A person wishing to speak
must submit his or her request to make
an oral presentation to the person and
in the manner specified in the DATES
section of this notice by 4:30 p.m. on the
date specified for making such requests.
The person should provide a daytime
phone number where he or she can be
reached. Each oral presentation will be
limited to 20 minutes, unless the
presiding official determines that the
number of persons wishing to speak
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warrants a different amount of time.
Persons making oral presentations are
requested to bring 3 copies of their
prepared statement to the meeting and
submit them to the registration desk.

DOE reserves the right to select the
persons who will speak. DOE also
reserves the right to schedule speakers’
presentations and to establish the
procedures for conducting the meeting.
A DOE official will be designated to
preside at the meeting. The meeting will
not be a judicial or evidentiary-type
hearing, but will be conducted in
accordance with 42 U.S.C. 7191. Any
further procedural rules for the conduct
of the meeting will be announced by the
presiding official.

A transcript of the meeting will be
made, and the entire record of this
rulemaking will be retained by DOE and
made available as provided in the
ADDRESSES section of this Notice of
Proposed Rulemaking.

IV. Regulatory Review
A. Executive Order 12866

Today’s proposed rule has been
determined to be a significant regulatory
action under Executive Order 12866,
“Regulatory Planning and Review,” 58
FR 51735 (October 4, 1993).
Accordingly, this action was subject to
review under that Executive Order by
the Office of Information and Regulatory
Affairs at OMB.

B. National Environmental Policy Act

Through the issuance of this proposed
rule, DOE is making no decision relative
to the approval of a loan guarantee for
a particular proposed project. DOE has,
therefore, determined that publication
of the proposed rule is covered under
the Categorical Exclusion found at
paragraph A.6 of Appendix A to Subpart
D, 10 CFR Part 1021, which applies to
the establishment of procedural
rulemakings. Accordingly, neither an
environmental assessment nor an
environmental impact statement is
required at this time. However,
appropriate NEPA project review will be
conducted prior to execution of a Loan
Guarantee Agreement.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in

Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process (68 FR 7990). DOE
has made its procedures and policies
available on the Office of General
Counsel’s Web site: http://
www.gc.doe.gov.

DOE is not obliged to prepare a
regulatory flexibility analysis for this
rulemaking because there is no
requirement to publish a general notice
of proposed rulemaking for loan
guarantee rules under the
Administrative Procedure Act (5 U.S.C.
553).

D. Paperwork Reduction Act

Proposed sections 609.4 and 609.6
provide that Pre-Applications and
Applications for loan guarantees
submitted to DOE in response to a
solicitation must contain certain
information. This information will be
used by DOE to determine if a project
sponsor who submits a Pre-Application
will be invited to submit an Application
for a loan guarantee; to determine if a
project is eligible for a loan guarantee;
and to evaluate Applications under
criteria specified in the proposed rule.
Proposed §609.17 provides that
borrowers must submit to DOE annual
project performance reports and audited
financial statements along with other
information. DOE will use this
information to evaluate the progress of
projects for which loan guarantees are
issued. DOE has submitted this
collection of information to the Office of
Management and Budget for approval
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 ef seq.) and
the procedures implementing that Act, 5
CFR 1320.1 et seq.

DOE estimates that the annual
reporting and recordkeeping burden for
this collection of information will be
13,000 hours per year at a total annual
cost of $1,750,000. Burden means the
total time, effort, or financial resources
expended by persons to generate,
maintain, retain, or disclose or provide
information to or for a federal agency.
An agency may not conduct or sponsor,
and a person is not required to respond
to a collection of information unless it
displays a currently valid OMB control
number.

Interested persons are invited to
submit comments to OMB addressed to:
Department of Energy Desk Officer,
Office of Information and Regulatory
Affairs, OMB, 725 17th Street, NW.,
Washington, DC 20503. Persons
submitting comments to OMB also are

requested to send a copy to the DOE
contact person at the address given in
the ADDRESSES section of this notice.
OMB is particularly interested in
comments on: (1) The necessity of the
proposed information collection
requirements, including whether the
information will have practical utility;
(2) the accuracy of DOE’s estimates of
the burden; (3) ways to enhance the
quality, utility, and clarity of the
information to be maintained; and (4)
ways to minimize the burden of the
requirements on respondents.

E. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (Act) (2 U.S.C. 1531
et seq.) requires each federal agency, to
the extent permitted by law, to prepare
a written assessment of the effects of
any federal mandate in an agency rule
that may result in the expenditure by
state, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more (adjusted annually
for inflation) in any one year. The Act
also requires a federal agency to develop
an effective process to permit timely
input by elected officials of state, tribal,
or local governments on a proposed
“significant intergovernmental
mandate,” and requires an agency plan
for giving notice and opportunity to
provide timely input to potentially
affected small governments before
establishing any requirements that
might significantly or uniquely affect
small governments.

The term ‘““federal mandate” is
defined in the Act to mean a federal
intergovernmental mandate or a federal
private sector mandate (2 U.S.C. 658(6)).
Although the rule will impose certain
requirements on non-federal
governmental and private sector
applicants for loan guarantees, the Act’s
definitions of the terms “‘federal
intergovernmental mandate” and
“federal private sector mandate”
exclude, among other things, any
provision in legislation, statute, or
regulation that is a condition of federal
assistance or a duty arising from
participation in a voluntary program (2
U.S.C. 658(5) and (7), respectively).
Today’s rule establishes requirements
that persons voluntarily seeking loan
guarantees for projects that would use
certain new and improved energy
technologies must satisfy as a condition
of a federal loan guarantee. Thus, the
rule falls under the exceptions in the
definitions of ““federal
intergovernmental mandate” and
“federal private sector mandate” for
requirements that are a condition of
federal assistance or a duty arising from
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participation in a voluntary program.
The Act does not apply to this
rulemaking.

F. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well being. The proposed rule would
not have any impact on the autonomy
or integrity of the family as an
institution. Accordingly, DOE has
concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

G. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999) imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
proposed rule and has determined that
it would not preempt State law and
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. No further
action is required by Executive Order
13132.

H. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) Eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting

simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, the proposed
rule meets the relevant standards of
Executive Order 12988.

I. Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note) provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB.

OMB’s guidelines were published at
67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s proposed rule under
the OMB and DOE guidelines and has
concluded that it is consistent with
applicable policies in those guidelines.

J. Executive Order 13211

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001) requires Federal agencies to
prepare and submit to the OMB, a
Statement of Energy Effects for any
proposed significant energy action. A
“significant energy action” is defined as
any action by an agency that
promulgated or is expected to lead to
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successor order; and (2) is likely to have
a significant adverse effect on the
supply, distribution, or use of energy, or
(3) is designated by the Administrator of
OIRA as a significant energy action. For
any proposed significant energy action,
the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
Today’s regulatory action would not
have a significant adverse effect on the
supply, distribution, or use of energy

and is therefore not a significant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.

List of Subjects in 10 CFR Part 609

Administrative practice and
procedure, Energy, Loan programs, and
Reporting and recordkeeping
requirements.

Issued in Washington, DC, on May 10,

2007.
James T. Campbell,
Acting Chief Financial Officer.

For the reasons stated in the
Preamble, DOE proposes to amend
chapter II of title 10 of the Code of
Federal Regulations by adding a new
part 609 as set forth below.

PART 609—LOAN GUARANTEES FOR
PROJECTS THAT EMPLOY
INNOVATIVE TECHNOLOGIES

Sec.

609.1
609.2
609.3
609.4
609.5

Purpose and Scope.

Definitions.

Solicitations.

Submission of Pre-Applications.

Evaluation of Pre-Applications.

609.6 Submission of Applications.

609.7 Programmatic, Technical and
Financial Evaluation of Applications.

609.8 Term Sheets and Conditional
Commitments.

609.9 Closing on the Loan Guarantee
Agreement.

609.10 Loan Guarantee Agreement.

609.11 Lender Eligibility, Monitoring and
Performance Requirements.

609.12 Project Costs.

609.13 Principal and Interest Assistance
Contract.

609.14 Full Faith and Credit and
Incontestability.

609.15 Default, Demand, Payment, and
Collateral Liquidation.

609.16 Perfection of Liens and Preservation
of Collateral.

609.17 Audit and Access to Records.

609.18 Deviations.

Authority: 42 U.S.C. 7254, 16511-16514.

§609.1 Purpose and Scope.

(a) This part sets forth the policies
and procedures that DOE uses for
receiving, evaluating, and, after
consultation with the Department of the
Treasury, approving applications for
loan guarantees to support Eligible
Projects under Title XVII of the Energy
Policy Act of 2005.

(b) Except as set forth in paragraph (c)
of this section, this part applies to all
Pre-Applications, Applications,
Conditional Commitments and Loan
Guarantee Agreements to support
Eligible Projects under Title XVII of the
Energy Policy Act of 2005.

(c)(1) This part shall not apply to any
Pre-Applications, Applications,
Conditional Commitments or Loan
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Guarantee Agreements under the
Guidelines issued by DOE on August 8,
2006, which were published in the
Federal Register on August 14, 2006 (71
FR 46451) and the solicitation issued on
August 8, 2006 under Title XVII of the
Energy Policy Act of 2005, provided the
Pre-Application is accepted under the
Guidelines and an Application is
invited pursuant to such Pre-
Application no later than December 31,
2007.

(2) Notwithstanding paragraph (c)(1)
of this section, §§609.15 and 609.17
shall apply to any Loan Guarantee
Agreement entered into pursuant to or
in response to DOE’s August 8, 2006
solicitation.

(3) Notwithstanding paragraph (c)(1)
of this section, DOE and any Applicant
who submitted an Application under
the August 8, 2006 solicitation may
agree to make additional provisions of
this part applicable to the particular
project.

(d) Part 1024 of chapter X of title 10
of the Code of Federal Regulations shall
not apply to actions taken under this
part.

§609.2 Definitions.

Act means Title XVII of the Energy
Policy Act of 2005 (42 U.S.C. 16511—
16514).

Administrative Cost of Issuing a Loan
Guarantee means the total of all
administrative expenses that DOE
incurs during:

(1) The evaluation of a Pre-
Application and an Application for a
loan guarantee;

(2) The offering of a Term Sheet,
executing the Conditional Commitment,
negotiation, and closing of a Loan
Guarantee Agreement; and

(3) The servicing and monitoring of a
Loan Guarantee Agreement, including
during the construction, startup,
commissioning, shakedown, and
operational phases of an Eligible Project,
and the potentially higher costs of
servicing and monitoring trouble loans.

Applicant means any person, firm,
corporation, company, partnership,
association, society, trust, joint venture,
joint stock company, or other business
entity or governmental non-Federal
entity that has submitted an Application
to DOE and has the authority to enter
into a Loan Guarantee Agreement with
DOE under the Act.

Application means a comprehensive
written submission in response to a
solicitation or a written invitation from
DOE to apply for a loan guarantee.

Borrower means any Applicant who
enters into a Loan Guarantee Agreement
with DOE and issues Guaranteed
Obligations.

Commercial Technology means a
technology in general use in the
commercial marketplace in the United
States, but does not include a
technology solely by use of such
technology in a demonstration project
funded by DOE. A technology is in
general use if it: [Alternative 1: Has been
ordered for, installed in, or used in five
or more projects in the United States]
[Alternative 2: Has been in operation in
a commercial project in the United
States for a period of five years, as
measured beginning on the date the
technology was commission on a
project.]

Conditional Commitment means a
Term Sheet offered by DOE and
accepted by the Applicant, with the
understanding of the parties that the
Applicant thereafter satisfies all
specified and precedent funding
obligations, and all other contractual,
statutory, regulatory or other
requirements. A Conditional
Commitment imposes no obligation on
the Secretary to execute the Loan
Guarantee Agreement.

Contracting Officer means the
Secretary of Energy or a DOE official
authorized by the Secretary to enter
into, administer and/or terminate
contracts on behalf of DOE.

Credit Subsidy Cost has the same
meaning as “cost of a loan guarantee” in
section 502(5)(C) of the Federal Credit
Reform Act of 1990 (2 U.S.C.
661a(5)(C)), which is the net present
value, at the time the Loan Guarantee
Agreement is executed, of the following
estimated cash flows:

(1) Payments by the Government to
cover defaults and delinquencies,
interest subsidies, or other payments;
less

(2) Payments to the Government
including origination and other fees,
penalties, and recoveries; including the
effects of changes in loan or debt terms
resulting from the exercise by the
Borrower, Eligible Lender or other
Holder of an option included in the
Loan Guarantee Agreement Fees paid to
DOE pursuant to Section 1702(h) to
cover the applicable administrative
expenses for the loan guarantee are
excluded from the calculation.

DOE means the United States
Department of Energy.

Eligible Lender means:

(1) Any person or legal entity formed
for the purpose of, or engaged in the
business of, lending money, including,
but not limited to, commercial banks,
savings and loan institutions, insurance
companies, factoring companies,
investment banks, institutional
investors, venture capital investment
companies, trusts, or other entities

designated as trustees or agents acting
on behalf of bondholders or other
lenders; and

(2) Any person or legal entity that
meets the requirements of § 609.11 of
this part, as determined by DOE.

Eligible Project means a project
located in the United States that
employs a New or Significantly
Improved Technology that is not a
commercial technology, and that meets
all applicable requirements of section
1703 of the Act (42 U.S.C. 16513), the
applicable solicitation and this part.

Guaranteed Obligation means any
loan or other debt obligation of the
Borrower for an Eligible Project for
which DOE guarantees any part of the
payment of principal and interest under
a Loan Guarantee Agreement entered
into pursuant to the Act.

Holder means any person or legal
entity that owns a Guaranteed
Obligation or has lawfully succeeded in
due course to all or part of the rights,
title, and interest in a Guaranteed
Obligation, including any nominee or
trustee empowered to act for the Holder
or Holders.

Loan Agreement means a written
agreement between a Borrower and an
Eligible Lender or other Holder
containing the terms and conditions
under which the Eligible Lender or
other Holder will make loans to the
Borrower to start and complete an
Eligible Project.

Loan Guarantee Agreement means a
written agreement that, when entered
into by DOE and a Borrower, an Eligible
Lender or other Holder, pursuant to the
Act, establishes the obligation of DOE to
guarantee the payment of principal and
interest on specified Guaranteed
Obligations of a Borrower to Eligible
Lenders or other Holders subject to the
terms and conditions specified in the
Loan Guarantee Agreement.

New or Significantly Improved
Technology means a technology
concerned with the production,
consumption or transportation of
energy, and that has either only recently
been discovered or learned, or that
involves or constitutes one or more
meaningful and important
improvements in the productivity or
value of the technology.

Pre-Application means a written
submission in response to a DOE
solicitation that broadly describes the
project proposal, including the
proposed role of a DOE loan guarantee
in the project, and the eligibility of the
project to receive a loan guarantee under
the Act and this part.

Project Costs means those costs,
including escalation and contingencies,
that are to be expended or accrued by
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Borrower and are necessary, reasonable,
customary and directly related to the
design, engineering, financing,
construction, startup, commissioning
and shakedown of an Eligible Project, as
specified in § 609.12 of this part. Project
costs do not include costs for the items
set forth in §609.12(c) of this part.

Project Sponsor means any person,
firm, corporation, company,
partnership, association, society, trust,
joint venture, joint stock company or
other business entity that assumes
substantial responsibility for the
development, financing, and structuring
of a project eligible for a loan guarantee
and, if not the Applicant, owns or
controls, by itself and/or through
individuals in common or affiliated
business entities, a five percent or
greater interest in the proposed Eligible
Project, or the Applicant.

Secretary means the Secretary of
Energy or a duly authorized designee or
successor in interest.

Term Sheet means an offering
document issued by DOE that specifies
the general terms and conditions under
which DOE anticipates that it may
guarantee payment of principal and
accrued interest on specified loans or
other debt obligations of a Borrower in
connection with an Eligible Project. A
Term Sheet is not a loan Guarantee
Agreement and imposes no obligation
on the Secretary to execute a Loan
Guarantee Agreement.

United States means the several
states, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa
or any territory or possession of the
United States of America.

§609.3 Solicitations.

(a) DOE may issue solicitations to
invite the submission of Pre-
Applications or Applications for loan
guarantees for Eligible Projects. DOE
must issue a solicitation before
proceeding with other steps in the loan
guarantee process including issuance of
a loan guarantee.

(b) Each solicitation must include, at
a minimum, the following information:

(1) The dollar amount of loan
guarantee authority potentially being
made available by DOE in that
solicitation;

(2) The place and time for response
submission;

(3) The name and address of the DOE
representative whom a potential Project
Sponsor may contact to receive further
information and a copy of the
solicitation;

(4) The form, format, and page limits
applicable to the response submission;

(5) The amount of the application fee
(First Fee), if any, that will be required;

(6) The programmatic, technical,
financial and other factors the Secretary
will use to evaluate response
submissions, and the relative weightings
that DOE will use when evaluating
those factors; and

(7) Such other information as DOE
may deem appropriate.

§609.4 Submission of Pre-Applications.

In response to a solicitation
requesting the submission of Pre-
Applications, either Project Sponsors or
Applicants may submit Pre-
Applications to DOE. Pre-Applications
must meet all requirements specified in
the solicitation and this part. Only one
Pre-Application may be submitted per
project. At a minimum, each Pre-
Application must contain all of the
following:

(a) A cover page signed by an
individual with full authority to bind
the Project Sponsor or Applicant that
attests to the accuracy of the
information in the Pre-Application, and
that binds the Project Sponsor(s) or
Applicant to the commitments made in
the Pre-Application;

(b) An executive summary briefly
encapsulating the key project features
and attributes of the proposed project;

(c) A business plan which includes an
overview of the proposed project,
including:

(1) A description of the Project
Sponsor, including all entities involved,
and its experience in project
investment, development, construction,
operation and maintenance;

(2) A description of the new or
significantly improved technology to be
employed in the project, including:

(1) A report detailing its successes and
failures during the pilot and
demonstration phases;

(ii) The technology’s commercial
applications;

(iii) The significance of the
technology to energy use or emission
control;

(iv) How and why the technology is
“new” or “significantly improved”
compared to technology already in
general use in the commercial
marketplace in the United States;

(v) TEe owners or controllers of the
intellectual property incorporated in
and utilized by such technologies; and

(vi) The manufacturer(s) and
licensee(s), if any, authorized to make
the technology available in the United
States, the potential for replication of
commercial use of the technology in the
United States, and whether and how the
technology is or will be made available
in the United States for further
commercial use.

(3) The estimated amount, in
reasonable detail, of the total Project
Costs;

(4) The timeframe required for
construction and commissioning of the
project; and

(5) A description of any primary off-
take or other revenue-generating
agreements that will provide the
primary sources of revenues for the
project, including repayment of the debt
obligations for which loan a guarantee is
sought.

(d) A financing plan overview
describing:

(1) The amount of equity to be
invested and the sources of such equity;

(2) The amount of the total debt
obligations to be incurred and the
funding sources of all such debt:

(3) The amount of the Guaranteed
Obligation as a percentage of total
project debt; and as a percentage of that
total project cost; and

(4) A financial model detailing the
investments in and the cash flows
generated and anticipated from the
project over the project’s expected life-
cycle, including a complete explanation
of the facts, assumptions, and
methodologies in the financial model.

(e) An explanation of what estimated
impact the loan guarantee will have on
the interest rate, debt term, and overall
financial structure of the project;

(f) A copy of a commitment letter
from an Eligible Lender or other Holder
expressing its commitment to provide
the required debt financing necessary to
construct and fully commission the
project;

(g) A copy of the equity commitment
letter(s) from each of the Project
Sponsors and a description of the
sources for such equity;

(h) An overview of how the project
complies with the eligibility
requirements in section 1703 of the Act
(42 U.S.C. 16513);

(i) An outline of the potential
environmental impacts of the project
and how these impacts will be
mitigated;

(j) A description of the anticipated air
pollution and/or anthropogenic
greenhouse gas reduction benefits and
how these benefits will be measured
and validated;

(k) A list of all of the requirements
contained in this part and the
solicitation and where in the Pre-
Application these requirements are
addressed; and

(1) A commitment to pay the
Application fee (First Fee), if invited to
submit an Application.

§609.5 Evaluation of Pre-Applications.
(a) Where Pre-Applications are
requested in a solicitation, DOE will
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conduct an initial review of the Pre-
Application to determine whether:

(1) The proposal is for an Eligible
Project;

(2) The submission contains the
information required by § 609.4 of this
part; and

(3) The submission meets all other
requirements of the applicable
solicitation.

(b) If a Pre-Application fails to meet
the requirements of paragraph (a) of this
section, DOE may deem it non-
responsive and eliminate it from further
review. DOE will notify any Project
Sponsor whose Pre-Application has
been eliminated from further review
under this subsection.

(c) If DOE deems a Pre-Application
responsive, DOE will evaluate the
commercial viability of the proposed
project, the technology to be employed
in the project, relevant experience of the
principal(s) and the financial capability
of the Project Sponsor (including
personal and/or business credit
information of the principal(s)) to
determine if there is sufficient
information in the Pre-Application to
assess the technical and commercial
viability of the proposed project and/or
the financial capability of the Project
Sponsor and to assess other aspects of
the Pre-Application. DOE may ask for
additional information from the Project
Sponsor during the review process and
may request one or more meetings with
the Project Sponsor.

(d) After reviewing a Pre-Application
and other information acquired under
paragraph (c) of this section, DOE may
provide a written response to the Project
Sponsor or Applicant either inviting the
Applicant to submit an Application for
a loan guarantee and specifying the
amount of the Application filing fee or
advising the Project Sponsor that the
project proposal will not receive further
consideration. Neither the Pre-
Application nor any written or other
feedback that DOE may provide in
response to the Pre-Application
eliminates the requirement for an
Application.

(e) No response by DOE to, or
communication by DOE with, a Project
Sponsor, or an Applicant submitting a
Pre-Application or subsequent
Application shall impose any obligation
on DOE to issue a loan guarantee for a
project.

§609.6 Submission of Applications.

(a) In response to a solicitation or
written invitation to submit an
Application, an Applicant submitting an
Application must meet all requirements
and provide all information specified in
the solicitation and/or invitation and

this part. There may be only one
Applicant per project.

(b) An Application must include, at a
minimum, the following information
and materials:

(1) A completed Application form
signed by an individual with full
authority to bind the Applicant and the
Project Sponsors;

(2) Payment of the Application filing
fee (First Fee) for the Pre-Application, if
any, and Application phase;

(3) A detailed description of all
material amendments, modifications,
and additions made to the information
and documentation provided in the Pre-
Application, if a Pre-Application was
requested in the solicitation, including
any changes in the proposed project’s
financing structure or terms;

(4) A description of how and to what
measurable extent the project avoids,
reduces, or sequesters air pollutants
and/or anthropogenic emissions of
greenhouse gases, including how to
measure and verify those benefits;

(5) A description of the nature and
scope of the proposed project,
including:

(i) Key milestones;

(ii) Location of the project;

(iii) Identification and commercial
feasibility of the new or significantly
improved technology(ies) to be
employed in the project;

(iv) How the Applicant intends to
employ such technology(ies) in the
project; and

(v) How the Applicant intends to
assure the further commercial
availability of the technology(ies) in the
United States.

(6) A detailed explanation of how the
proposed project qualifies as an Eligible
Project;

(7) A detailed estimate of the
estimated total Project Costs together
with a description of the methodology
and assumptions used;

(8) A detailed description of the
engineering and design contractor(s),
construction contractor(s), equipment
supplier(s), and construction schedules
for the project, including major activity
and cost milestones as well as the
performance guarantees, performance
bonds, liquidated damages provisions,
and equipment warranties to be
provided;

(9) A detailed description of the
operations and maintenance provider(s),
the plant operating plan, estimated
staffing requirements, parts inventory,
major maintenance schedule, estimated
annual downtime, and performance
guarantees and related liquidated
damage provisions, if any;

(10) A description of the management
plan of operations to be employed in

carrying out the project, and
information concerning the management
experience of each officer or key person
associated with the project;

(11) A detailed description of the
project decommissioning,
deconstruction, and disposal plan, and
the anticipated costs associated
therewith;

(12) An analysis of the market for any
product to be produced by the project,
including relevant economics justifying
the analysis, and copies of any
contractual agreements for the sale of
these products or assurance of the
revenues to be generated from sale of
these products;

(13) A detailed description of the
overall financial plan for the proposed
project, including all sources and uses
of funding, equity, and debt, and the
liability of parties associated with the
project over the term of the Loan
Guarantee Agreement;

(14) A copy of all material
agreements, whether entered into or
proposed, relevant to the investment,
design, engineering, financing,
construction, startup commissioning,
shakedown, operations and
maintenance of the project;

(15) A copy of the financial closing
checklist for the equity and debt;

(16) Applicant’s business plan on
which the project is based and
Applicant’s financial model presenting
project pro forma statements for the
proposed term of the Guaranteed
Obligations including income
statements, balance sheets, and cash
flows. All such information and data
must include assumptions made in their
preparation and the range of revenue,
operating cost, and credit assumptions
considered;

(17) Financial statements for the past
three years, or less if the Applicant has
been in operation less than three years,
that have been audited by an
independent certified public
accountant, including all associated
notes, as well as interim financial
statements and notes for the current
fiscal year, of Applicant and parties
providing Applicant’s financial backing,
together with business and financial
interests of controlling or commonly
controlled organizations or persons,
including parent, subsidiary and other
affiliated corporations or partners of the
Applicant;

(18) A copy of all legal opinions, and
other material reports, analyses, and
reviews related to the project;

(19) An independent engineering
report prepared by an engineer with
experience in the industry and
familiarity with similar projects. The
report should address: The project’s
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siting and permitting, engineering and
design, contractual requirements,
environmental compliance, testing and
commissioning and operations and
maintenance.

(20) Credit history of the Applicant
and, if appropriate, any party who owns
or controls, by itself and/or through
individuals in common or affiliated
business entities, a five percent or
greater interest in the project or the
Applicant;

(21) A credit assessment, for the
project without a loan guarantee from a
nationally recognized rating agency,
where the size and estimated cost of the
project justify such an assessment;

(22) A list showing the status of and
estimated completion date of
Applicant’s required project-related
applications or approvals for Federal,
state, and local permits and
authorizations to site, construct, and
operate the project;

(23) A report containing an analysis of
the potential environmental impacts of
the project that will enable DOE to
assess whether the project will comply
with all applicable environmental
requirements, and that will enable DOE
to undertake and complete any
necessary reviews under the National
Environmental Policy Act of 1969;

(24) A listing and description of assets
associated, or to be associated, with the
project and any other asset that will
serve as collateral for the Guarantee
Obligations, including appropriate data
as to the value of the assets and the
useful life of any physical assets. With
respect to real property assets listed, an
appraisal that is consistent with the
“Uniform Standards of Professional
Appraisal Practice,” promulgated by the
Appraisal Standards Board of the
Appraisal Foundation, and performed
by licensed or certified appraisers, is
required;

(25) An analysis demonstrating that,
at the time of the Application, there is
a reasonable prospect that Borrower will
be able to repay the Guarantee
Obligations (including interest)
according to their terms, and a complete
description of the operational and
financial assumptions and
methodologies on which this
demonstration is based;

(26) Written affirmation from an
officer of the Eligible Lender or other
Holder confirming that it is in good
standing with DOE’s and other Federal
agencies’ loan guarantee programs;

(27) A list of all of the requirements
contained in this part and the
solicitation and where in the
Application these requirements are
addressed;

(28) A statement from the Applicant
that it believes that there is ‘“‘reasonable
prospect” that the Guaranteed
Obligations will be fully paid from
project revenue; and

(29) Any other information requested
in the invitation to submit an
Application or requests from DOE in
order to clarify an Application;

(c) DOE will not consider any
Application complete unless the
Applicant has paid the First Fee and the
Application is signed by the appropriate
entity or entities with the authority to
bind the Applicant to the commitments
and representations made in the
Application.

§609.7 Programmatic, Technical and
Financial Evaluation of Applications.

(a) In reviewing completed
Applications, and in prioritizing and
selecting those to whom a Term Sheet
should be offered, DOE will apply the
criteria set forth in the Act, the
applicable solicitation, and this part.
Concurrent with its review process,
DOE will consult with the Secretary of
the Treasury regarding the terms and
conditions of the potential loan
guarantee. Applications will be denied
if:

(1) The project will be built or
operated outside the United States;

(2) The project does not avoid, reduce,
or sequester air pollutants or
anthropogenics emissions of greenhouse
gases;

(3) The project is not ready to be
employed commercially in the United
States, cannot be replicated, cannot
yield a commercially viable product or
service in the use proposed in the
project, does not have the potential to be
employed in other commercial projects
in the United States, and is not or will
not be available for further commercial
use in the United States;

(4) The entity or person issuing the
loan or other debt obligations subject to
the loan guarantee is not an Eligible
Lender or other Holder, as defined in
Section 609.11 of this part;

(5) The project is for demonstration,
research, or development; or

(6) The applicant will not provide a
significant equity contribution.

(b) In evaluating Applications, DOE
will consider the following factors:

(1) To what measurable extent the
project avoids, reduces, or sequesters air
pollutants or anthropogenic emissions
of greenhouses gases;

(2) To what extent the new or
significantly improved technology to be
employed in the project, as compared to
commercial technology in general
service in the United States, is ready to
be employed commercially in the

United States, can be replicated, yields
a commercial viable project or service in
the use proposed in the project, has
potential to be employed in other
commercial projects in the United
States, and is or will be available for
further commercial use in the United
States;

(3) To the extent that the new or
significantly improved technology used
in the project constitutes an important
improvement in technology used to
avoid, reduce or sequester air pollutants
or anthropogenic emissions of
greenhouse gases, and the Applicant has
a plan to advance, or assist in the
advancement, of that technology into
the commercial marketplace;

(4) The extent to which the requested
amount of the loan guarantee, and
requested amount of Guaranteed
Obligations are reasonable relative to
the nature and scope of the project;

(5) The total amount and nature of the
Eligible Project Costs and the extent to
which Project Costs are funded by
Guaranteed Obligations;

(6) The likelihood that the project will
be ready for full commercial operations
in the timeframe stated in the
Applications;

(7) The amount of equity commitment
to the project by the Applicant and
other principals involved in the project;

(8) Whether there is sufficient
evidence that Applicant will diligently
pursue the project, including initiating
and completing the project in a timely
manner;

(9) Whether and to what extent the
Applicant will rely upon other Federal
and non-Federal governmental
assistance such as grants, tax credits, or
other loan guarantees to support the
financing, construction, and operation
of the project and how such assistance
will impact the project;

(10) The feasibility of the project and
likelihood that the project will produce
sufficient revenues to service the
project’s debt obligations over the life of
the loan guarantee and assure timely
repayment of Guaranteed Obligations;

(11) The levels of safeguards provided
to the Federal government in the event
of default through collateral, warranties,
and other assurance of repayment
described in the Application;

(12) The Applicant’s capacity and
expertise to successfully operate the
project, based on factors such as
financial soundness, management
organization, and the nature and extent
of corporate and personal experience;

(13) The ability of the applicant to
ensure that the project will comply with
all applicable laws and regulations,
including all applicable environmental
statutes and regulations;
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(14) The levels of market, regulatory,
legal, financial, technological, and other
risks associated with the project and
their appropriateness for a loan
guarantee provided by DOE;

(15) Whether the Application contains
sufficient information, including a
detailed description of the nature and
scope of the project and the nature,
scope, and risk coverage of the loan
guarantee sought to enable DOE to
perform a thorough assessment of the
project; and

(16) Such other criteria that DOE
deems relevant in evaluating the merits
of an Application.

(c) During the Application review
process DOE may raise issues or
concerns that were not raised during the
Pre-Application review process where a
Pre-Application was requested in the
applicable solicitation.

(d) If DOE determines that a project
may be suitable for a loan guarantee,
DOE will notify the Applicant and
Eligible Lender or other Holder in
writing and provide them with a Term
Sheet. If DOE reviews an Application
and decides not to proceed further with
the issuance of a Term Sheet, DOE will
inform the Applicant in writing of the
reason(s) for denial.

§609.8 Term Sheets and Conditional
Commitments.

(a) DOE may determine, after review
and evaluation of the Application,
additional information requested and
received by DOE, and information
obtained as the result of meeting with
the Applicant and the Eligible Lender or
other Holder, that it would be
appropriate to offer detailed terms and
conditions that must be met, including
terms and conditions that must be met
by the Applicant and the Eligible
Lender or other Holder before DOE may
enter into a Loan Guarantee Agreement.

(b) The terms and conditions required
by DOE will be expressed in a written
Term Sheet signed by a Contracting
Officer and addressed to the Applicant
and the Eligible Lender or other Holder.
The Term Sheet will request that the
Project Sponsor and the Eligible Lender
or other Holder express agreement with
the terms and conditions contained in
the Term Sheet by signing the Term
Sheet in the designated place. Each
person signing the Term Sheet must be
a duly authorized official or officer of
the Applicant and Eligible Lender or
other Holder. The Term Sheet will
include an expiration date on which the
terms offered will expire unless the
Contracting Officer agrees in writing to
extend the expiration date.

(c) The Applicant and/or the Eligible
Lender or other Holder may respond to

the Term Sheet offer in writing or may
request discussions or meetings on the
terms and conditions contained in the
Term Sheet, including requests for
clarifications or revisions. When DOE,
the Applicant and the Eligible Lender or
other Holder agree on all of the final
terms and conditions and all parties
sign the Term Sheet, the Term Sheet
becomes a Conditional Commitment.
When and if all of the terms and
conditions specified in the Conditional
Commitment have been met, DOE and
the Applicant may enter into a Loan
Guarantee Agreement, but neither party
is legally obligated to do so.

(d) The Applicant is required to pay
fees to DOE to cover the Administrative
Cost of Issuing a Loan Guarantee for the
period of the Term Sheet through the
closing of the Loan Guarantee
Agreement (Second Fee).

§609.9 Closing On the Loan Guarantee
Agreement.

(a) Subsequent to entering into a
Conditional Commitment with an
Applicant, DOE will set a closing date
for the Loan Guarantee Agreement.

(b) By the closing date, the Applicant
and the Eligible Lender or other Holder
must have satisfied all of the detailed
terms and conditions contained in the
Conditional Commitment and other
related documents and any other
contractual, statutory, regulatory or
other requirements have been met. If the
Applicant and the Eligible Lender or
other Holder has not satisfied all such
terms and conditions by the closing
date, the Secretary may, in his sole
discretion, set a new closing date or
terminate the Conditional Commitment.

(c) In order to enter into a Loan
Guarantee Agreement at closing:

(1) DOE must have received authority
in an appropriations act for the loan
guarantee; and

(2) All other applicable statutory,
regulatory, or other requirements must
be fulfilled.

(d) Prior to, or on, the closing date,
DOE will ensure that:

(1) Pursuant to section 1702(b) of the
Act, DOE has received payment of the
Credit Subsidy Cost of the loan
guarantee, as defined in §609.2 of this
part from either (but not from a
combination) of the following:

(i) A Congressional appropriation of
funds; or

(ii) A payment from the Borrower;

(2) Pursuant to section 1702(h) of the
Act, DOE has received from the
Borrower the First and Second Fees and,
if applicable, the Third fee for the
Administrative Cost of Issuing the Loan
Guarantee, as specified in the Loan
Guarantee Agreement;

(3) OMB has reviewed and approved
DOE'’s calculation of the Credit Subsidy
Cost of the loan guarantee;

(4) The Department of the Treasury
has been consulted as to the terms and
conditions of the Loan Guarantee
Agreement;

(5) The Loan Guarantee Agreement
and related documents contain all terms
and conditions DOE deems reasonable
and necessary to protect the interest of
the United States; and

(6) All conditions precedent specified
in the Conditional Commitment are
either satisfied or waived by a
Contracting Officer and all other
applicable contractual, statutory, and
regulatory requirements are satisfied.

(e) Not later than the period approved
in writing by the Contracting Officer,
which may not be less than 30 days
prior to the closing date, the Applicant
must provide updated project financing
information and a new final Term Sheet
must be executed by DOE and the
Applicant if the terms and conditions of
the financing arrangements changed
between execution of the Conditional
Commitment and that date (Final Term
Sheet).

(f) Not later than 30 days prior to
closing, the applicant must provide a
credit rating from a nationally
recognized rating agency reflecting the
Final Term Sheet for the project without
a Federal guarantee.

(g) Changes in the terms and
conditions of the financing
arrangements will affect the credit
subsidy cost for the loan guarantee
agreement. DOE may postpone the
expected closing date pursuant to any
changes submitted under paragraph (e)
of this section. In addition, DOE may
choose to terminate the Conditional
Commitment.

§609.10 Loan Guarantee Agreement.

(a) Only a Loan Guarantee Agreement
executed by a duly authorized DOE
Contracting Officer can contractually
obligate DOE to guarantee loans or other
debt obligations.

(b) DOE is not bound by oral
representations made during the Pre-
Application, if Pre-Applications were
solicited, or Application stage, or during
any negotiation process.

(c) Except if explicitly authorized by
an Act of Congress, no funds obtained
from the Federal Government, or from a
loan or other instrument guaranteed by
the Federal Government, may be used to
pay for Credit Subsidy Costs,
administrative fees, or other fees
charged by or paid to DOE relating to
the Title XVII program or any loan
guarantee thereunder.
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(d) Prior to the execution by DOE of
a Loan Guarantee Agreement, DOE must
ensure that the following requirements
and conditions, which must be specified
in the Loan Guarantee Agreement, are
satisfied:

(1) The project qualifies as an Eligible
Project under the Act and is not a
research, development, or
demonstration project or a project that
employs commercial technologies that
are in “‘general use” in the United
States;

(2) The project will be constructed
and operated in the United States, the
employment of the new or significantly
improved technology in the project has
the potential to be replicated in other
commercial projects in the United
States, and this technology is or is likely
to be available in the United States for
further commercial application;

(3) The face value of the debt
guaranteed by DOE is limited to no
more than 80 percent of total Project
Costs and the loan guarantee is limited
to no more than 90 percent of the total
face value of the loans(s) or other debt
obligation(s);

(4) The guaranteed portion of a loan,
or any portion of the guaranteed portion
of a loan, will not be separated from or
“stripped” from the non-guaranteed
portion of the loan, if the loan is
participated, syndicated or otherwise
resold in the secondary debt market;

(5) The Borrower and other principals
involved in the project have made or
will make a significant equity
investment in the project;

(6) The Borrower is obligated to make
full repayment of the principal and
interest on the Guaranteed Obligations
and other project debt over a period of
up to the lesser of 30 years or 90 percent
of the projected useful life of the
project’s major physical assets, as
calculated in accordance with generally
accepted accounting principles and
practices;

(7) The loan guarantee does not
finance, either directly or indirectly,
tax-exempt debt obligations;

(8) The amount of the loan
guaranteed, when combined with other
funds committed to the project, will be
sufficient to carry out the project,
including adequate contingency funds;

(9) There is a reasonable prospect of
repayment by Borrower of the principal
of and interest on the, Guaranteed
Obligations and other project debt;

(10) The Borrower has pledged project
assets and other collateral or surety,
including non project-related assets,
determined by DOE to be necessary to
secure the repayment of the Guaranteed
Obligations;

(11) The Loan Guarantee Agreement
and related documents include detailed
terms and conditions necessary and
appropriate to protect the interest of the
United States in the case of default,
including ensuring availability of all the
intellectual property rights, technical
data including software, and physical
assets necessary for any person or
entity, including DOE, to complete,
operate, convey, and dispose of the
defaulted project;

(12) The interest rate on the
guaranteed loan is determined by DOE,
after consultation with the Treasury
Department, to be reasonable, taking
into account the range of interest rates
prevailing in the private sector for
similar obligations of comparable risk
guaranteed by the Federal government;

(13) The Guaranteed Obligation is not
subordinate to any loan or other debt
obligation and is in a first lien position
on all assets of the project and all
additional collateral pledged as security
for the Guaranteed Obligations and
other project debt;

(14) There is satisfactory evidence
that Borrower and Eligible Lenders are
willing, competent, and capable of
performing the terms and conditions of
the Guaranteed Obligation and other
debt obligation and the Loan Guarantee
Agreement, and will diligently pursue
the project;

(15) The Borrower has made the
initial (or total) payment of fees for the
Administrative Cost of Issuing a Loan
Guarantee for the construction and
operational phases of the project (Third
Fee), as specified in the Conditional
Commitment.

(16) The Eligible Lender, other Holder
or servicer has taken and is obligated to
continue to take those actions necessary
to perfect and maintain liens on assets
which are pledged as collateral for the
Guaranteed Obligation.

(17) If Borrower is to make payment
in full for the Credit Subsidy Cost of the
loan guarantee pursuant to section
1702(b)(2) of the Act, such payment
must be received by DOE prior to, or at
the time of, closing;

(18) DOE or its representatives have
access to the project site at all
reasonable times in order to monitor the
performance of the project;

(19) DOE, the Eligible Lender and
Borrower have reached an agreement as
to the information that will be made
available to DOE and the information
that will be made publicly available;

(20) The prospective Borrower has
filed applications for or obtained any
required regulatory approvals for the
project and is in compliance, or
promptly will be in compliance, where

appropriate, with all Federal, state, and
local regulatory requirements;

(21) Borrower has no delinquent
Federal debt, including tax liabilities,
unless the delinquency has been
resolved with the appropriate Federal
agency in accordance with the standards
of the Debt Collection Improvement Act
of 1996;

(22) The Loan Guarantee Agreement
contains such other terms and
conditions as DOE deems reasonable
and necessary to prote